and other discovery to that witness. !
ORDER OF COURT

October 23, 1990, the court holds that Terry L. Smith, Adminis-
trator of the estate of Timothy M. Smith, has waived the application
of the Dead Man’s Act by directing formal discovery to additional
defendant, Shawn Murray, in a separate but related case.

FORSYTHE VS. FRANKLIN COUNTY TAX CLAIM BUREAU,
ETAL., C.P. Franklin County Branch, Misc. Doc. Vol. AA, Page 56

Tux Sale - No Knowledge of Sale - Jointly Held Property Judicial Sale

I. Where there are joint owners of real estate, notice of sale must be
given to all owners.

(S

The burden of proving compliance with the statutory notice pro-
visions is on the Tax Claim Bureau.

%

There is a distinction between a judicial sale which is based on an
order directing thesale and a situation where there is judicial assent to
a sale.

Philip §. Cosentino, Esq., Counsel for Petitioner
John Mc.D Sharpe, Jr., Esg., Counsel for Respondent, Franklin County Tax

Claim Bureau
H. Anthony Adams, Esq., Counsel for Respondents
OPINION AND ORDER

KAYE, J., October 4, 1990:

The instant proceeding arises out of a sale of real estate situate in
Lurgan Township, Franklin County, Pennsylvania by the Franklin County

‘Counsel for Smith argues that Thomas v. Tomay, 394 Pa. 299, 147 A.2d
321 (1959) stands for the proposition that, if all three cases arising out of
this accident had been consolidated, all of the passengers would have been
incompetent to testify in any matter adverse to the decedent’s estate. We
disagree. The case simply did not concern waiver of protection under the
Dead Man's Act through discovery.
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Pennsylvania by the Franklin County Tax Claim Bureau. Robert E.
Forsythe ("petitioner”) alleges that the sale was defective as he was
a co-owner of the real estate in question, and was not given actual
notice thereof, nor did he have personal knowledge of the sale, until
long after the sale was conducted. On July 31, 1990, the proceeding
sub judice was initiated by petition to set aside the sale, and to grant
petitioner further relief. A hearing thereon was conducted on
September 17, 1990, at which only petitioner testified. Briefs have
been filed and oral argument held on October 4, 1990. The matter is
now before the Court for resolution. Prior to discussing the law,
applicable hereto, we will set forth the facts of the case.

On March 22, 1974, Marguerite E. Forsythe executed a deed by
which she created a joint tenancy with right of survivorship in the
real estate involved herein between herself and her son, petitioner
herein. The deed creating this interest was recorded on April 8,
1974 in the office of the Register of Wills and Recorder of Deeds of
Franklin County at Deed Book Volume 698, Page 946, et seq. By
their oral argument, Mrs. Forsythe, a widow, was to pay all bills and
taxes affecting the real estate.

Petitioner enlisted in the United States Army on January 11,
1981, and remained in the Army through the date of the hearing.
During the period of his service, petitioner served at various posts,
and from 1987-88 was stationed at Darmstandt, Germany. While at
this station, petitioner received a letter dated February 18, 1987
from H. Anthony Adams, Esquire, which read as follows:

“Dr. Mr. Forsythe:

Enclosed is a deed to convey the property owned by your
mother back to her.I expect that this will be signed and notarized
and returned to me by return mail.

I have spoken with members of your family and understand
that a great deal of influence was used to have your name placed
on this property. If you do not sign off the property, an action will
be commenced to have your interest declared null.

I look forward to your response.

Sincerely,
/s/ H. Anthony Adams

H. Anthony Adams”
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A copy of the deed referred to therin was enclosed. Petitioner did
not reply to this letter.

A second letter dated June 11, 1987 which read as follows was
sent to petitioner:

“Dear Mr. Forsythe:
Please let me know your intentions in reference to my letter of
February 18, 1987.

Sincerely,

/s/ H. Anthony Adams
H. Anthony Adams”

Once again, petitioner did not respond. In October, 1988,
Marguerite E. Forsythe died. Although petitioner had close
relatives living in the area, he was not notified of the death, and
continued his twice yearly correspondence with his mother.
Those letters were not returned to him.

InJune, 1987, the Franklin County Tax Claim Bureau, sent, via
certified mail, a notice that the school taxes on the aforesaid real
estate for 1986 were delinquent. The notice was mailed to Robert
L. & Marguerite E. Forsythe, 134 E. King Street, Shippensburg,
PA 17257, and the return receipt was signed by “Marguerite
Forsythe™.

In June, 1988, the Franklin County Tax Claim Bureau sent, via
certified mail, a notice that county, county library, township,and
school real estate taxes on the aforesaid real estate for 1987 were
delinquent. The notice was mailed to Marguerite E. & R.
Forsythe, c/o Pat and Ross Keefer, 10450 Shale Road, Ship-
pensburg, PA 17257, and the return receipt card, dated June 9,
1988, is executed by “M. Forsythe”. (Testimony at the hearing
identifed Pat Keefer as petitioner’s sister, and Ross Keefer as her
husband).

By notice dated July, 1989, the Franklin County Tax Claim
Bureau set forth that the real estate would be sold for unpaid real
estate taxes on September 12, 1988, and set forth the approx-
imate upset price as being $612.83.  The notice, addressed to
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Marguerite E. & Robert Forsythe at the address set forth in the
immediate preceding paragraph, was sent via certified mail. The
return receipt indicated “Cathy Keefer” as the recipient.

The real estate was sold at the upset price to Ross Z. Keefer, Sr.
on the date fixed for sale, and the sale was confirmed nisi by order of
court dated.September 26, 1988, with the sale tonbe confirmed
absolutely if no exceptions were filed within thirty (30) days. The
Franklin County Tax Claim Office sent notice thereof, via certified
mail, to Marguerite E. & Robert Forsythe” at the address set forth
above. The return receipt indicates that the recipient was ""Mr.
Forsythe P/L(?)" and that the date of receipt was September 21,
1988.

On December 19, 1988, Mary Jane Lindsey, Director of the
Franklin County Tax Claim Bureau, in its capacity of trustee, exe-
cuted a deed conveying the real estate to Ross Z. Keefer, Sr. On
December 1, 1989, Ross Z. Keefer, executed a deed for a stated
consideration of one ($1.00) dollar, to himself and Owen R. Keefer,
as joint tenants with right of survivorship. That deed, recorded at
Franklin County Deed Book Volume 1068, Page 563, identifies
Ross Z. Keefer, Sr. and Owen R. Keefer as parent and child.

Petitioner did not receive notice of the impending sale, nor of the
actions set forth above which followed, until January, 1990, when he
contacted Attorney William R. Davis, Jr., of Chambersburg, for the
purpose of having Mr. Davis draft a deed to the real estate by which
what he believed to be his sole interest in the real estate, he having
learned of the death of his mother, to himself and his wife. Mr.
Davis informed petitioner of the status of the title to the real estate,
and the instant proceeding ensued.

Addressing the primary issue before the Court, we must det
ermine if the procedure regarding notice set forth above satisfies
the notice requirements of the Real Estate Tax Sale Law, 72 P.S.
§5860.101 et seq. For the reasons that follow, we find that it did not,
and that the sale must be set aside.

With regard to notice of a tax sale in the instant setting, the law
provides as follows:

(a) At least chirty (30) days prior to any scheduled sale the bureau
shall give notice thereof, not less than once in two (2) newspapers of
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LEGAL NOTICES Cont.

Hall: First and final account, state-
ment of proposed distribution
and notice 1o the creditors of
Valley Bank and Trust Com-
pany, Executor of the Estate of
Ruth C. Hall, latc of Chambers-
burg Borough, Franklin Cou-
nty, Pennsylvania, deceased.

LaVine:  First and final account, state-
ment of proposed distribution
and notice to the creditors of
Edmund C. Wingerd Jr., Execu-
tor of the Estate of Helen L.
LaVine, late of the Borough of
Chambersburg, Franklin Coun-
ty, Pennsylvania, deceased.

Robert ). Woods, Clerk
Rhonda R. King, Deputy
Orpan'’s Court Division
Franklin County, PA.
6/7,6/14, 6/21, 6/28/91

Notice is hereby given that Chambers-
burg Trust Company, Trustee under the
Last Will and Testament of Emma W,
Hutton, a/k/a Emma Weitzel Hutton, late
of Chambersburg, Franklin County, PA,
De-ceased, on May 30, 1991, presented its
petition to the Court of Common Pleas,
Franklin County Branch, Orphans’ Court
Divis-ion, for approval of distribution of
$12,972.30 out of the income pursuant to
terms of the Trust to charities of Franklin
County, i.e.: Chambersburg, PA.: Chambers-
burg YMCA (Sam’s Kids Program),
$300.00; Coyle Free Library (Tall and
Small Program), $300.00; Occupational
Services, Inc., $1,500.00; Meals on W heels
(Chambersburg), $1,200.00; Hospice
$1,000.00; Sctraight Love, Inc., $500.00;
Women in Need, Inc., $800.00; Franklin
County Prison Ministry, $500.00; Chambers-
burg Salvation Army (Food Kettle Pro-
gram), $500.00; Lutheran Social Services
(Home Care Program), $1,000.00; Luth-
eran Social Services (Learning Tree Pro-
gram), $1,000.00; Association for Re-
tarded Citizens, $1,000.00; and South Cent-
ral Community Action Programs (Home-
less Shelter Program), $500.00; Waynes-
boro, Pa.,: Meals on Wheels (Waynes-
boro), $1,000.00; Greencastle, PA.: Meals

LEGAL NOTICES Cont.

on Wheels (Greencastle), $700.00; Mer-

cersburg, PA.: Meals on Wheels (Mercers-

burg), $600.00; and administration ex-

penses, $572.30. The Court approved this

distribution nist, and ordered that if no

exceptions or objections are filed to the

distribution in the office of the Clerk of

Courts of Franklin County, PA, within 30

days from date of said Order confirmation

and approval of distribution shall be made
absolute.

J. Glenn Benedict

Timothy S. Spoaseller,

Actorneys

Chambersburg Trust Co.

Trustee

6/14,6/21, 6/28/91

FICTITIOUS NAME NOTICE

NOTICE 1S HEREBY GIVEN, pur-
suant to the provisions of the Fictitious
Name Act, Act No. 1982-295, of the filing,
with the Department of State of the Common-
wealth of Pennsylvania, on March 11,
1991, anapplication fora certificate for the
conducting of a business under the
assumed or fictitious name of HOME
AUTOMATION SYSTEMS, with its prin-
cipal place of business at 8964 Rabbit Road
N., Greencastle, PA 17225, The names and
addresses or the persons owning or inter-
ested in said business are Kenneth B.
Shockey, 8964 Rabbit Rd. N., Greencastle,
PA 17225, Carlin W. Morris, 298 Falling
Spring, Road, Chambersburg, PA 17201
6/21/91

NOTICE IS HEREBY GIVEN, That Art-
icles of Incorporation were filed with the
Commonwealth of Pennsylvania, Depart-
ment of State, at Harrisburg, PA., on
January 18, 1991. The name of the corpor-
ation , having been incorporated under the
provisions of the Business Corporation
Law of 1988, is BURKHOLDER &
COMPANY.

6/21/91

general circulation in the county, if so many are published therein,
and once in the legal journal, if any, designated by the court for the
publication of legal notices. Such notice shall set forth (1) the
purposes of such sale, (2) the time of such sale, (3) the place of such
sale, (4) the terms of the sale including the approximate upset price,
(5) the descriptions of the properties to be sold as stated in the
claims entered and the name of the owner.

(e) In addition to such publications, similar notice of the sale shall
also be given by the bureau as follows:

(1) At least thirty {30) days before the date of the sale, by United
States certified mail, restricted delivery, return receipt requested,
postage prepaid, to each owner as defined by this act.

(2) If return receipt is not received from each owner pursuant to
the provisions of clause (1), then, at least ten (10) days before the
date of the sale, similar notice of the sale shall be given by United
States first class mail, proof of mailing, at his last known post office
address by virtue of the knowledge and information possessed by the
bureau, by the tax collector for the taxing district making the return
and by the county office responsible for assessments and revisions of
taxes. It shall be the duty of the bureau to determine the last post
office address known to said collector and county assessment office.
| Emphasis added].

72 P.S. §5860. 602.

"Owner” is defined as follows:

"Owner,” the person in whose name the property is last
registered, if registered according to law, or, if not registered
according to law, the person whose name last appears as an owner of
record on any deed or instrument of conveyance recorded in the
county office designated for recording and in all other cases means
any person in open, peaceable and notorious possession of the
property, as apparent owner or owners thereof, or the reputed
owner or owners thereof, in the neighborhood of such property; as
to property having been turned over to the bureau under Article VII
by any county, “owner” shall mean the county.

72 P.S. §5860. 102 [Footnote Omitted].
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It is not disputed that petitioner is an “owner” of the real estate,
not that he is entitled to the notice requirement set forth above.
While we understand that the respondents, Ross Z.. Keefer, Sr. and
Owen R. Keefer, appear to agree that the notice requirements of
the statute were not complied with, that agreement was somewhat
equivocal, so we will briefly address that issue.

It is well-settled that the notice provisions of the law are to be
strictly construed so as to ensure against deprivation of property
without due process of law. In re Tax Sale of 1980 Under Real
Estate Tax Sale Law of 1947.78 Pa.Cmwlth. 49, , 466 A.2d
1112, 1113 (1983). Where there are joint owners of the real estate,
notice of sale must be given to all owners. Appeal of Marshalek, 116
Pa.Cmwlth. 1,541 A.2d 398 (1988), appeal den. 521 Pa. 632,558
A.2d 533. The notice of sale in the instant case was addressed to
both parties, but only a single notice was sent, and that went to the
address at which petitioner’s mother apparently was then residing.

The burden of proving compliance with the statutory notice
provisions is on the tax claim bureau. Geser v. Tax Claim Burean of
Schuylkill County, Pa.Cmwlth. , 370 A.2d 134
(1990). That burden has not been met, and it is clear that the sale
that followed must be set aside by reason thereof, unless, as
respondents, Ross Z. Keefer, Sr. and Owen R. Keefer, urge,
petitioner failed to act in this matter in a timely fashion, and that a
statute of limitations will act as a bar to petitioner’s cause of action.

The said respondents urge that the Court find the instant sale
was a “judicial sale”, and that a six (6) month statute of limitations
is applicable. 42 Pa.C.S.A. §5522 (b)(5). It is noted that petitioner
had actual notice of the upset sale by January 16,1990, and thus if we
found that this provision were applicable, the instant proceeding,
filed July 31, 1990, would have been aproximately fifteen (15) days
beyond the limit set forth in the statute.

Repondents’ position ignores the statutory scheme set forth in
the Real Estate Tax Sale Law. That statute provides for upset sale
(which is what occurred herein) in the first instance. 72 P.S.
§§5860.601-5860.609. If the upset sale price is not bid, the Tax
Claim Bureau may sell the real estate via a private sale, 72 P.S.
§§5860.613-5860.615, or by petition to the Court of Common Pleas
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for a judicial sale. 72 P.S. §§5860.610-5860.612-1.

The Supreme Court of Pennsylvania has distinguished between a
"judicial sale”, i.e. a sale which must be based upon an order or a
decree directing the sale, and situation in which there is “judicial
assent” to a sale. Baton Coal Company Appeal, 365 Pa. 519,76 A.2d
194 (1950). The instant proceeding was a sale conducted by the Tax
Claim Bureau of Franklin County pursuant to its statutory authority
and obligation set forth in the Real Estate Tax Sale Law. No order
or decree of the Court directed or authorized the sale, and the
instant sale clearly was not a “judicial sale”. See also, Iz re Petition
of Acchione, 425 Pa. 23, , ,227 A.2d 816,821,823
(1967). Therefore, the statute of limitations relied upon by
respondents is anapposite and we will grant petitioner’s petition
for relief.

Petitioner has requested in his petition that the Court award
counsel fees and expenses pursuant to 42 Pa.C.S.A. §2503 and
punitive damages against respondents, Ross Z. Keefer, Jr. and
Owen R. Keefer. With this decision in favor of petitioner, we will
consider these issues upon motion for further hearing limited to
these issues.

ORDER OF COURT

NOW, October 4, 1990, the petition of Robert L. Forsythe to file
exceptions nunc pro tanc to tax sale is granted, and it is ORDERED
and DECREED that the deed to the Tax Claim Bureau of Franklin
County, as Trustee, to Ross Z. Keefer, Sr., bearing date of December
19, 1988, and recorded at Franklin County Deed Book Volume 1037,
Page 432, is set aside. Costs to be paid by respondents.
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