The Pennsylvania Supreme Court determined thata remand
to reopen the record is entirely appropriate when material new
evidence has been discovered which could not have been dis-
covered with reasonable diligence prior to the hearing. Méshkin v.
Temple Beth El of Lancaster, 429 Pa. 73, 79, 239 A.2d 800, 804
(1968). See also In re Seidel Estate, 10 D&C 3d 794, 796 (Berks
1979).

Since the petition to open lies within the equitable discretion
of the court, the recommendations of the Master should not be set
aside but rather the record should be opened for the purpose of
considering the new evidence, when sufficient cause exists for
such action. N7von v. Nixvon, 329 Pa. 256, 263, 198 A. 154, 158-9
(1938). As was stated in Ragazinsky v. Ragazinsky, 78 Schuylkill
L.R. 81, 83 (1982):

It isacademic that the court cannot consider factual allegations
contained in legal memoranda of the parties. The purpose of
this basic and fundamental rule is that the factual allegations
are unverified and the opposing party has no opportunity to
cross examine or otherwise test the validity of the statements,

We have no choice in this matter but to remand the matter of
the Master to develop testimony regarding the alleged
change of circumstances which occurred subsequent to the
Master’s hearing.

W e are of the opinion that the extent of defendant’s injuries could
not reasonably have been determined prior to the hearing and
that sufficient cause exists to remand this issue to the Master to
reopen the evidence.

We turn now to defendant’s second and third exceptions. In
these, defendant argues that the Master erred in finding the value
of the motel and land to be $90,000 and in the factors considered
in reaching this conclusion.

Generally, the reviewing court has a duty to make “a
complete and independent review of all the evidence,” however,
the court should give the Master’s report the fullest consideration.
Rorabaugh v. Rorabaugh, 302 Pa. Super. 1, 11, 448 A.2d 64, 69
(1982). This is so because the Master as the one hearing all the
testimony and evidence is in the best position to make a proper
evaluation. Id.

While the Master had no reason not to accept the value
placed on the motel by the plaintiffs testimony, since it was
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uncontradicted, it remains that at the time of the hearing the
defendant has no reason to believe that he could not work and
therefore that he had a source of income. The alleged new
evidence if proven would materially affect his earning ability and
there is cause now to permit the introduction of additional
evidence to establish the value of the property. Its true value may
be more important because it may be the only income resource
available to both parties.

The Master should require expert testimony on the value of
the property, received testimony of the operating income and
expenses for the last five years, together with all other pertinent
information that would help the Master and the court to determine
the true value of the property. Under the present circumstances
the defendant should be permitted to introduce valuation evidence

and the plaintiff given the right to supplement her evidence if she
desires to do so.

ORDER OF COURT

November 9, 1983, the cause is remanded to the Master for
the purpose of taking additional testimony to determine the
defendant’s health and earning capacity and additional testimony
on the value of the motel property and make supplemental
recommendations.

KETO v. SCHAEFER, ET AL, C.P. Franklin County Branch,
Volume 7, Page 257 ‘

Eguity - Incorrect Deed Description - Rules of Priority - Intention of Parties

1. When it is clear that mistakes have occurred somewhere in a deed
description, the normal rules of construction and priority become
irrelevant.

2. When the normal rules of construction are irrelevant, a court may
render a decision which is most consistent with the apparent intent of

the original grantor.

3. Where thereisa clash of boundaries in two conveyances from the same
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grantor, the title of the grantee in the conveyance first executed is, to the
extent of the conflict, superior.

E. Franklin Martin, Esq., Counsel for Plaintiffs-

Gregory L. Kiersz, Esq., Counsel for Defendants
OPINION AND DECREE NISI

EPPINGER, P.J., November 25, 1983:

Jorma and Julia Keto, plaintiffs, and James and Suzanne
Schaefer and Thomas and Victoria Daley, defendants, are dis-
puting title to a strip of land in Antrim Township, Franklin
County, on what could be called the east side of the Ketos'
property and the west side of the Schaefer and Daley tracts. The
Schaefers’ land lies to the north of the Daley property.

The strip of land includes a traveled lane leading to the
Ketos' house and outbuildings and beyond them and further to
the south, a grass bed lane which does not show much sign of use.
This is the part of the strip closest to the Keto buildings.

East of the lane is a small wooded ravine and at the bottom of
the ravine there is a stream bed which, when it contains water,
flows from north to south. East of the stream there is evidence of
an ancient wire fence. The Ketos contend this fence locates the
boundary between their property and Schaefers and Daleys. The
latter argue that the Ketos got only what their deed calls for and
this puts the line west of the lane, excluding the Ketos from title
to any part of the lane leading to their house and beyond the
ravine,

As a part of the trial, we viewed the premises and the Ketos
seemed to be in possession of at least the lane, if not the ravine to
the old fence line. There is nothing in the Ketos’ deed which
speaks of their right to use the lane which, to us, would have ex-
pressed the intention of the common grantor to deny them ownet-
ship of the lane. We do not suggest that the absence of such pro-
vision affects their right to use, regardless of the outcome of this
case, but mention of such aright, if the lane is not on their property,
would have been helpful in deciding this case.

As among these three parties, the Ketos are senior land
owners. All three plots were subdivided from a tract originally
owned by W. Maynard Brown. The Ketos purchased their property
on October 10, 1975, by deed from John Erlewine, who was
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preceded in title by Walter Scott! and Brown. James and Suzanne
Schaefer purchased their property by deed dated June 26, 1972,
from Myron Stone who was preceded in title by Bessie Lowery and
Brown. Thomasand Victoria Daley acquired their tract on August
7,1981, by a deed from Itving Daley who was preceded in title by
Roy Angle and Brown. The deed to Angle was made by Brown’s
estate,

The Ketos contend that though the various deed descriptions
have continued down, they do not accurately reflect the intention
of Brown and the other parties. JormaKeto reached this conclusion
before he purchased his tract by doing a record check of the land
he was going to buy and the adjoining properties. By drafting the
descriptions out of Brown, Jorma found that there were no
continguous boundaries for any of the conveyances. Now the
Ketos ask us to reform their deed contending that a mistake was
made in their deed description from the original grantor, Brown.

On the one hand, the drafts of the courses and distances of
the deeds of the Ketos and Schaefers with relation to the original
Brown boundaries resultin a gap between the property lines while
the Schaefers’ deed recites that its westernmost line (the one
adjoining Ketos) probably overlaps Ketos’. So we are not helped
much by the descriptions.

We were presented with expert evidence on both sides. The
Ketos called T.D. Wilkinson III, an Associate Professor of
Engineering at Mont Alto Campus, Pennsylvania State University.
Wilkinson plotted the original Brown tract and then plotted the
conveyances out of Brown and made overlays to demonstrate to
the Court exactly how many errors there were if plottings alone
were relied upon. He demonstrated graphically the gap between
the Keto line and the Schaefer and Daley lines and showed that at
one point unaccounted in the Byers & Runyon survey, hereinafter
mentioned, Brown left a corridor to reach lands now owned by
Daley from the Cosey Town Road. This evidence further rein-
forces our conclusion that the descriptions of the real estate are
not very helpful.

W alter Scott was the original and first grantee from Maynard Brown. His
deed was dated April 11, 1942, and recorded March 2, 1946, while the
Brown deeds to Lowery and Angle were dated June 12, 1952, and
September 19, 1972, and recorded June 13, 1952, and September 27,
1972, respectively. i
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Schaefer and Daley employed Byers & Runyon who surveyed
out the tract, starting with their understanding of the original
Brown tract. They said they relied upon certain natural monu-
ments still on the ground. These were largely rock outcroppings.
They ignored the old fence line that Wilkinson said he believed
was the line contended for by the Ketos and an iron pin found near
the creek in line with the ancient fence. They had to stretch
certain lines in order to get the Brown tract as a whole to close and
to fit the tracts of Keto, Schaefer and Daley as they altered the
descriptions into the Brown tract.

A significant change in a call that Byers & Runyon adopted
was the move of one “point’” on the Ketos’ deed from “a point 12
feet from the water’s edge’”’?. They adopted instead a point at least
thirty feet from the creek. This is crucial since if they extended
that line nearer the creek, then the next line, the boundary
between Keto and Daley would come closer to the old fence line
urged by Ketos and Wilkinson.?

Wilkinson talked to Walter Scott, the original grantee from
Brown of the Keto tract and reported that Scott said he walked
the property line with Brown and that Brown told him the
boundary line was the ancient fence. This ancient fence line was at
the same location of the call from the westernmost line of the
Schaefer deed and the same line as the westernmost boundary of
the Daley deed if the Daley deed began nearer the creek.
Wilkinson also found that the bearing of the ancient fence, the
property line pointed out to him by Scott, is North 33 degrees
East and the next line described by Scott hasa bearing of North 48
degrees East and this is the same bearing mentioned in the Ketos’
deed as their easternmost property line.

Arguments presented to us take two directions. The Ketos
argue that the whole matter is to be decided by the intention of
the parties. Baker v. Roslyn Swim Club, 206 Pa. Super. 192,198,213

The land is near the Conococheague Creek.

Mt is possible that the bank of the Conococheague has changed since the
time of the making of the first conveyance of the Keto property, but we
cannot tell where or by how much. We do note that this point is on the
outside of a bend in the creek which faces a large cliff on the inside. It
would seem that in high water the cteek’s outside bank would overflow
while the inside bank would remain relatively stable. How that would
precipitate a moving of the point further away from the creek as Byers &
Runyon did we cannot see. We think it would be closer to the creek:
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LEGAL NOTICES, cont.

IN THE COURT OF COMMON PLEAS OF
THE 39th JUDICIAL DISTRICT OF
FRANKLIN COUNTY, PENNSYLVANIA
ORPHANS' COURT DIVISION

The following list of Executors, Administra-
tors and Guardian Accounts, Proposed
Schedules of Distribution and Notice to
Creditors and Reasons Why Distribution
cannot be Proposed will be presented to the
Court of Common Pleas of Franklin County,
Pennsylvania, Orphans’ Court Division for
CONFIRMATION: May 3, 1984.

DEARDORFF Firstand final account, state-
ment of proposed distribution and notice
to the creditors of Nancy D. Hughes and
Barbara D. Kelly, executors of the estate of
Mildred S. Deardorff, late of Quincy Town-
ship, Franklin County, Pennsylvania, de-
ceased.

PHENICIE First and final account, statement
of proposed distribution and notice to the
creditors of Lois J. Mouse Phenicie Stoshitch,
Kay D. Mouse Phenicie, executors of the
estate of Joseph G. Phenicie late of the
Borough of Chambersburg, Franklin
County, Pennsylvania, deceased.

SMITH Second and final account, statement
of proposed distribution and notice to the
creditors of Nancy A. Wagnerand C. Richard
Smith, executors of the estate of Clarence
H. Smith late of the Borough of Chambers-
burg, Franklin County, Pa. deceased.

Glenn E. Shadle
Clerk of Orphans’ Court of
Franklin County, Pa

4-13, 4-20, 4-27, 5-4

A.2d 145, 149 (1965). The Schaefers and Daleys say that we
should follow traditional rules of priority for resolvingambiguous
boundaries: (1) that monuments prevail over courses and distances
except where the monuments are doubtful or in dispute and that
monuments are incorporated along with maps or plats into the
description and the location of the land may be determined by the
plan; (2) that where there is a conflict between courses and
distances and calls for adjoiners, the latter will govern; and (3)
where monuments or courses and distances are doubtful, quantity
is a material factor in determining the intention of the parties.
Howarthv. Miller, 382 Pa. 419,115 A.2d 222 (1955); Bakerv. Roslyn
Swim Club, supra.

We agree with the Schaefers and Daleys that these rules
should normally be applied. However, situations arise where it is
neither possible nor expedient to do so. We think this is one of
those situations.

As in Howarth, supra, “‘the facts in this case are so unusual
that they do not fall squarely within any of the established
principles of law. . .” Id, at423 - 424. In fact, the evidence in this
case can lead us to but one clear conclusion, which is that errors
were made which have resulted in the existing ambiguities.

When it is clear that mistakes have occurred somewhere, the
normal rules of construction and priority become irrelevant. The
Court may then resolve the dispute by rendering a decision which
is most consistent with the apparent intent of the original grantor,
Baker, supta, at 198, 149; Laflin Borough v. Yatesville Borough, 54 Pa.
Cmwlth. 566,570-571,422 A.2d 1186, 1188-89. See also Brolaskey
v. McClain, 61 Pa. 146 (1869); Dallas Borough Annexation Case, 169
Pa. Super 129, 82 A.2d 676 (1951).

We find it inconceivable that the original grantor, W.
Maynard Brown, would have conveyed the Ketos' property to
their predecessors in title without access to the road which serves
as their sole right of way to the public road. Suchaccess could have
been provided by including it in the conveyance or by providing a
right of way in the deed. Since the latter was not done, we
conclude that Brown intended it to be included in the grant of the
fee.

The wooded ravine that is part of the disputed land is
virtually useless to the Schaefers and Daleys. There was evidence
that the Ketos” predecessors in title used it as a place for pigs. We
accept it that Ketos’ predecessors did use the land for this as it
seems a good place for pigs to wallow. Therefore, all of the land in
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dispute seems to be useful to the Ketos’ property while having no
value or little value, at most, to the adjoiners.

As mentioned earlier, Wilkinson talked to Scott who was the
purchaser of the Ketos’ tract from Brown. Scott said Brown told
him his line was at the ancient fence. This is one of the few
unambiguous statements we heard, and we accept it as showing
that the line was at the ancient fence, for it directly states the
intention of the common grantor. Baker, at 198; Laflin Borough v.
Yatesville Borough, 54 Pa. Cmwlth, 566,571,422 A.2d 1186, 1189
(1980).

Where it is difficult for surveyors to sight a line because of
trees or other obstructions, they resort to an offsetting of the line;
that is they move over to a point where sighting is clear. An error
infield notes or an error in the drafting room may result in the line
being drafted on the offset rather than on the line the parties
intended. In this case it is significant that the ancient fence line is
offset 30 feet from the line in Ketos’ description. We conclude
that such an error was made.

Finally, the fact that the Ketos are senior in title to both the
Schaefers and Daleys is also important,

“Where there is a clash of boundaries in two conveyances
from the same grantor, the title of the grantee in the
conveyance first executed is, to the extent of the conflict,
superior. . . 11 CJ.S. Boundaries Section 60.” Merlino v.
Eannotti, 177 Pa. Super. 307,316,110 A.2d 783, 787 (1955).

We, therefore, hold that the boundary between the parties
should be that established by the ancient fence line, the one con-
tended for by the Ketos. This would include within the Ketos’
property the lane and the ravine which we have mentioned.

DECREE NISI

November 25, 1983, the prayer of Plaintiffs’ Complaint is
granted, and it is ordered:

1. The following property is decreed to be Plaintiffs:

(a) As to Defendants James E. and Suzanne L. Schaefer, the
(a) following property is decreed to be Plaintiffs:

BEGINNING at an iron pin set by Byers and Runyon near a
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willow tree on lands of Plaintiff herein; thence South 45
degrees 08 minutes 05 seconds East (South 47 degrees 27
minutes 59 seconds East) 44.2 feet to a point at lands of
Schaefer, Defendants herein; thence along lands of Schaefer,
North 48 degrees East, 324.66 feet through a white oak
stump (at217.9 feet) to a point in a private road at otherlands
of Plaintiff; thence along said road through lands of Plaintiff
South 84 degrees 38 minutes 01 second West (South 82
degrees 15 minutes 12 seconds West) 25.27 feet to a pointin
the center of the road; thence angling across the road South
59 degrees 36 minutes45 seconds West (South 57 degrees13
minutes 56 seconds West) 100.00 feettoa7/16 inch diameter
ironrod with nut at the edge of the road where it is intersected
by the edge of the clearing of the West Penn Power Company
right-of-way; thence turning back to the road, North 08
degrees 39 minutes 43 seconds West, (North 11 degrees 02
minutes 32 seconds West) 9.95 feet to a point in the road;
thence angling across the road and across a run South 48
degrees 11 minutes 21 seconds West (South 45 degrees 47
minutes 01 second West) 214.29 feet to an iron pin set by
Byersand Runyon under a willow tree, the place of beginning.

Courses given in parenthesis are courses of Byers & Runyon
shown on plat recorded in Franklin County Plat Book
Volume 288B, Page 889; other courses are courses and
distances based on meridian as established by courses of
Plaintiff Keto’s deed.

(b) As to Defendants Thomas E. and Victoria A. Daley,
the following property is decreed to be plaintiffs:

BEGINNING at an iron pin set by Byers and Runyon on the
property of Plaintiff; thence through lands of Plaintiff South
31 degrees 56 minutes42 seconds West (South 29 degrees 32
minutes 22 seconds West) 606.29 feet to an iron pin set by
Byers and Runyon in the east bank of the Conococheague
Creek; thence continuing through lands of Plaintiff South 26
degrees 26 minutes 42 seconds West (South 24 degrees 2
minutes 22 seconds West) 126 feet to a point in or near the
centerline of the Conocheague Creek; thence with the
centetline of the Conococheague Creek, South 64 degrees 16
minutes 17 seconds East (South 66 degrees 40 minutes 42
seconds East) 28.4 feet to a point; thence with lands of
Defendant North 33 degrees East approximately 125.7 feet
to a point in the east bank of the Conococheague Creek;
thence along lands of Defendant by an ancient fence North
33 degrees East 631.3 feet to a double trunk walnut tree,
location of an obliterated corner post of the ancient fence
above mentioned; thence North48 degrees East13.1 feettoa
point; thence North 45 degrees 08 minutes 05 seconds West
(North 47 degrees 27 minutes 59 seconds West) 44.2 feet to
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an iron pin set by Byers and Runyon under a willow tree in
lands of Plaintiff; thence through lands of Plaintiff South 48
degrees 11 minutes 21 seconds West (South 45 degrees 47
minutes 01 seconds West) 52.80 feet to an iron pinat place of
beginning.

Courses given in parenthesis are courses of Byers & Runyon
shown on plat recorded in Franklin County Plat Book
Volume 288B, Page 889; other courses are courses and
distances based on meridian as established by courses of
Plaintiff Keto’s deed.

2. The Recorder of Deeds shall note on the plat recorded at
Volume 288B, Page 889, as follows:

“The line shown as boundary lines of Jorma R. Keto et ux. are
not to be accepted as accurately depicting the said Keto
boundary lines of courses and distances.”

3. The parties shall each pay their own costs.

This Decree nisi shall become absolute unless exceptions
are filed within thirty days from the date hereof.

Upon the Decree becoming absolute, a copy of this Order
shall be recorded by the Recorder of Deeds who is directed to
index Paragraph 1(a) with James E. Schaefer and Suzanne L
Schaefer, his wife, as grantors and Jorma R. Keto and Julia H.
Keto, his wife, as grantees and Paragraph 1(b) with Thomas E.
Daley and Victoria A. Daley, his wife, as grantors and Jorma R.
Keto and Julia H. Keto, his wife, as grantees.

COMMONWEALTH v. EICHELBERGER, C.P. Franklin County
Branch, No. 349 - 1983

Criminal Law - Search Warrant - Knock and Announce Rule
1. Where the owner of a home subject to a search warrant does not
respond to an officers’ question concerning concealed weapons, the

officers had grounds for a reasonable belief the owner was armed.

2. The “‘knock and announce’ rule an officer executing a search warrant
to give notice of his identity, authority, and purpose to an occupant
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unless there is possibility of harm to the officer or evidence is being
destroyed.

3. Where police met the owner of a residence outside his home and entered
the home immediately prior thereto or at the same time as confronting
him, the knock and announce rule applies and evidence discovered in the
home will be suppressed.

David W. Rahauser, Esq., Assistant District Attorney
Philip S. Cosentino, Esq., Attorney for Defendant

OPINION AND ORDER
EPPINGER, P.J., January 26, 1984:

A Pennsylvania state trooper filed anapplication for asearch
warrant which was granted by a district justice to search the
residence of the defendant, Warren Snyder Eichelberger, Jr. The
same day several troopers executed the warrant and discovered
$4,332 in marked bills in a green bag and marijuana seeds at
defendant’s house. Eichelberger was also searched and 25 grams
of Cocaine and 10 Plasidil capsules were taken from his pockets.

Eichelberger filed an omnibus pretrial motion asking us to
suppress all of the evidence and to find that the Commonwealth
does not have a prima facie case. He had also asked us to sever the
counts but that matter was not putrsued at the hearing because
defendant waived jury trial.

We find that probable cause existed for the issuance of a
search warrant, that the evidence seized from the defendant’s
pockets is admissible and that the Commonwealth presented a
prima facie case, so we deny the prayers of the omnibus pretrial
motion related to these issues. However, as to the evidence taken
from Eichelberger’s home, we find that must be suppressed.

A search warrant was issued in this case after a period of
investigation by various officers of the Pennsylvania and Maryland
State Police. The affidavit for a search warrant filed July 19, 1983,
and the evidence before us at the hearing show that Trooper
Hammon of the Pennsylvania State Police, operating undercover,
spoke to Jeff Gorman in Hartman's Tavern in Greencastle
offering to purchase one-half ounce of cocaine and gave Gorman
$300. Gorman left the tavern with an unknown white male,
described as being in his thirties, to go get the drugs. Gorman
drove to what was found to be Eichelberger’s residence at 11068
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