ERRATUM:

Please note that in Vol. 2, Issue No. 46, dated April 4, 1980,
the report of the case of Commonwealth v. Short (p. 232) was in-
advertently inserted, when it had already been published, begin-
ning at p. 150. We are therefore doing p. 232 over, and replacing
it with new material. The new material will be published in Bound
Volume 3 on p. 232, and the repeated material will be deleted
therefrom.

MANAGING EDITOR

arrest of judgment are denied. It is ordered that the Franklin
County Probation Department prepare a pre-sentence investi-
gation report and that the defendant appear before the court
for sentencing on dJanuary 30, 1979, at 9:00 o’clock a.m.,
Court Room No. 1, Court House, Chambersburg, Pennsyl-
vania.

AKERS, et ux. v. MARTIN, CP. C.D. Franklin County
Branch, No. A.D. 1979 - 206

Trespass - Damages - Loss of Consortium - Pleading Conclusion of Law

1. Where plaintiff-wife was inquired in an auto accident three days prior
to date set for wedding with plaintiff-husband, plaintiff-husband may
not recover for loss of consortium of his wife because the cause of
action arose prior to marriage.

2. A pleading which sets forth such material facts as to make out a
cause of action is sufficient even though it contains conclusions of law.

William S. Dick, Esq., Attorney for Plaintiffs

Gregory L. Kiersz, Esq., Attorney for Defendant
OPINION AND ORDER

EPPINGER, P.J., February 7, 1980:

Randy and Pamela Akers are husband and wife and they
have filed a trespass action against Gerald Wayne Martin.

Pamela’s is the first cause of action; it alleges an auto-
mobile accident in which Pamela was injured and in which
Martin was the driver of the other car. In the second cause
of action, Randy states that at the time of the accident he
was not married to Pamela but that he has since married her
and that in the future he may be deprived of her assistance,
companionship and society.

The preliminary objections filed by Martin are in the
nature of a motion to strike both causes of action and a
demurrer to Randy’s, the latter on the grounds that it does
not set forth a recoverable cause of action.

As to Pamela’s cause of action, the defendant has moved
to strike paragraphs 6, 7 and 8 because they state conclusions
of law. While we agree that such terms and phrases as “care-
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lessly, recklessly, negligently” (Paragraph 6), ‘“‘drove his car in
violation of existing statutes and ordinances” (Paragraph 7),
and ‘“due solely to . . . negligence and carelessness” (Para-
graph 8) are often used as conlusions of law, we do not
believe they need be stricken in this case. The plaintiff has
specified in these same paragraphs the defendant’s actions
which form the basis of her claim; the material facts have
been alleged. Thus the defendant is not harmed by the in-
clusion of these words. A pleading which sets forth such
material facts as to make out a cause of action is sufficient
even though it contains conclusions of law. Pichcuskie vs.
Antonio, 27 Northumberland 108, 111 (1954); 2A Anderson,
Pennsylvania Civil Practice Sec. 1019.10. The plaintiff’s con-
clusions are to be considered harmless surplusage which may
be ignored. See, e.g., Home Builders Association of
Metropolitan Pittsburgh vs. Allegheny Co. Plumbing Board, 50
D&C 2d 275, 281 (1970); Lynch vs. Hoover, 3 D&C 2d 686,
689 (1955). Accordingly, defendant’s motion to strike these
paragraphs of the complaint will be denied.

Apparently at the time this accident happened the plain-
tiffs were planning to get married. Because of it, their
wedding had to be postponed. In paragraph 13 of the com-
plaint Pamela asks to be reimbursed for expenses incurred
because the wedding was not held at the time it was plan-
ned. These expenses include long distance telephone tolls
(apparently to let people know they should not come), some
food repreparation costs and the rent and utilities for their
apartment, unused until the wedding actually occurred. The
defendant moves to strike this paragraph as not including re-
coverable damages.

Generally a person who is injured in an accident is en-
titled to recover expenses incurred because of the in-
jury. Goodhart v. Pennsylvania Railroad Company, 171 Pa.
1, 14 (1896); Wiley v. Moyer et al, 339 Pa. 405, 410, 15
A.2d 145, 147 (1940); Smith v. Borough of East Mauch
Chunk, 3 Pa. Super. 495, 503 (1897). Our difficulty in this
particular matter is that actually the plaintiff did not incur
some . of these expenses because of the accident. Some were
items that she had to pay for which she had already con-
tracted. The telephone tolls and the cost of repreparation of
food are expenses occasioned by the accident. The rent and
utilities she would have had to pay whether she had the acci-
dent or not. If she lived at some other place during her
period of recuperation and incurred expenses which she would
have not had had she lived in the apartment, then those
would be the expenses which she incurred because of the
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accident. For these reasons, we will strike the items or rent
and utilities in paragraph 13.

Defendant demurs to Randy’s cause of action and we
will sustain that because we agree with the defendant that
since Randy and Pamela were not married at the time of the
accident, even though they were to be married in three days
and the wedding was postponed for one and one-half months
due to Pamela’s injuries, Randy has no cause of action.

In Pennsylvania it is clear that a husband cannot recover
for loss of consortium of his wife where the cause of action
arose prior to the marriage. Donough et ux. v. Vile, 61 D&C
460 (C.P., Philadelphia, 1947); Sartori v. Gradison Auto Bus
Co., Inc. 42 D&C 2d 781 (C.P., Washington, 1967); Rockwell
v. Liston, 71 D&C 2d 756 (C.P., Fayette, 1975).

ORDER OF COURT

February 7, 1980, in accordance with our opinion we
deny defendant’s motion to strike paragraphs 6, 7 and 8 of
the complaint, we grant the motion to strike the rent and
utilities items in paragraph 13 of the complaint, but deny the
motion as to the telephone tolls and repreparation of
food. In this connection if plaintiff is able to plead an actual
expenses incurred for housing and utilities, we will permit her
to plead over for that purpose.

We sustain the demurrer to Randy E. Aker’s cause of
action.

We grant the plaintiff Pamela J. Akers twenty days from
this date to file an amended complaint. If none is filed, then
the  defendant has twenty days from the expiration of the
twenty-day period granted to Pamela J. Akers to file her
amended complaint in which to file his answer, if one is de-
sired.

GROOMS, et ux. v. CREAMER, C.P. C.D. Franklin County
Branch, No. F. R. D. 1979 - 325

Visitation - Father - Grandmother - Visitation During Incarceration

1. A court may order visitation with a grandparent if the court is con-
vinced such visitation is in the child’s best interest.

2. Imprisoned parents are not prevented from visiting with their child-
ren in prison.
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