consider that he has adopted the position of the plaintiff herein
as set forth in its brief, and as presented in oral argument.

As above noted the narrow issue here raised is whether this
Court has the authority to order respondent-Kornfield to
answer the interrogatories set forth in paragraph 8 of the defen-
dant’s petition and file his answer only with the Court and with
counsel for the defendant.

The defendant cites no cases in support of its position, and
relies exclusively upon Pa. R.C.P. 4012(a) (2)(6) which pro-
vides:

“(a) Upon motion by a party or by the person from whom
discovery or deposition is sought, and for good cause shown,
the court may makeany order which justice requires to pro-
tect the party or person from unreasonable annoyance,
embarrassment, oppression, burden or expense, including one
or more of the following:

(2) That the discovery or deposition shall be only on specified
terms and conditions, including a designation of the time and
place;

(6) That discovery or deposition shall be conducted with no
one present except persons designated by the court;

(7) That a deposition shall be sealed and shall be opened only
by order of the court . ..”

Counsel for the parties agree that under Pa. R.C.P. 4012
the Court does have broad supervisory powers over the conduct
of discovery. However, the plaintiff contends that even if all of
the interrogatories set forth in paragraph 8 of the petition were
within the scope of the attorney-client privilege nevertheless
the Court cannot exclude a party or counsel for a party from
the discovery process, and to attempt to do so would be
unconstitutional.

Pa. R.C.P. 4012 does undoubtedly vest broad supervisory
powers in the court “to protect a party or person from un-
reasonable annoyance, embarrassment, oppression, burden or
expense.” However, nothing in subparagraphs (2, 6 or 7) or
any other language in the rule suggests any authority in the
court to order exparte discovery for any purpose. In 10 Good-
rich Amram 2d page 327; “Sec. 4012(a): 6-Limitation of
Persons Present,” we find:

“The court is authorized under Rule 4012(a) (6) to order, in
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an appropriate case, that discovery or deposition shall be
conducted with no one present except persons designated by
the court. Under this provision prior to its amendment in
1978, the court was authorized to order that an examination
on deposition by oral examination should be held with no one
present except the parties to the action and their coun-
sel.” (Italics ours)

In 5A Anderson Pa. Civil Practice, page 390, “Sec.
4012.45- Right of Parties to be Present appears:

“While the court may provide for the examination of witnesses
with no one present except counsel and the parties, the court
cannot constitutionally exclude the parties.”

In our judgment this Court has no authority to grant the
exparte discovery prayed for by the defendant. Therefore, the
rule requiring the respondent-Kornfield to respond to the in-
terrogatories posed in paragraph 8 will be discharged.

The plaintiff has specifically indicated in its brief that it
has no objection to the grant of an extension of time to join the
respondent-Kornfield as an additional defendant. Therefore,
the rule to show cause why the time for joining him under Pa.
R.C.P. 2253 should not be extended for twenty (20) days will
be made absolute.

ORDER OF COURT
NOW, this 16th day of January, 1981:

1. The rule to show cause why respondent-Kornfield
should not be required to respond to the interrogatories posed
in paragraph 8 of the petition with responses to be filed directly
with the Court and with counsel for the defendant, is dis-
charged.

2. The rule to show cause why the time for joining respon-
dent-Kornfield under Pa. R.C.P. 2253 should not be extended
for twenty (20) days after disposition of the petition is made
absolute.

Exceptions are granted all parties.

STAMBAUGH v. SMITH, C.P. Franklin County Branch, A.D.
1980-180, In Trespass
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Trespass - Negligence - Trespasser on Land - Restatement Torts Sec. 334 -
Motion to Strike - Damages - More Specific Complaint

1. The general rule of law is that an owner of land has not duty toward a
trespasser,

2. Restatement, Torts Sec. 334 requires a plaintiff to aver facts showing
that a duty arose because defendants could anticipate the presence of
trespassers on the limited area over which plaintiffs were crossing defen-
dants land.

3. An averment of “frequent’ use of “various trails” which traverse defen-
dants’ land is insufficient to establish a duty on the part of defendants to
anticipate the presence of a trespasser on a specific trail.

4. The duty of a possessor to a trespasser arises where the possessor en-
gages in a dangerous activity or maintains a dangerous condition not
readily apparent to trespassers, and the possessor knows or can reasonably
anticipate the presence of trespassers on a specific limited area of his
property.

5. Where a party wishes to challenge the legality of the damages sought in
the Complaint or the inclusion of damages not properly recoverable in the
action, a motion to strike, rather than a demurrer must be filed.

6. The value of services rendered by a parent to an adult child cannot be
recovered without evidence of a contract for such service.

7. Defendants’ knowledge of the condition of the land is a material fact
upon which the cause of action is based, and it is plaintiffs’ burden to aver
this fact with sufficient particularity to permit defendants to prepare a
defense.

Robert E. Graham, Esq., Counsel for Plaintiffs
Daniel W. Long, Esq., Counsel for Defendants

OPINION AND ORDER
KELLER, J., January 16, 1981:

Plaintiffs, a son and his mother and father, filed a com-
plaint in trespass on June 11, 1980 against defendants, husband
and wife, as owners or tenants by the entireties of a parcel of
land (20.93 acres) located in Greene Township, Franklin
County, Pennsylvania. Count 1 of the complaint demands
compensation for injuries sustained by plaintiff-son, an adult,
when he was thrown from his motorbike after driving into a
ditch on defendants’ land. Son was a trespasser on the land at
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the time of his fall, on September 4, 1978. Plaintiffs also aver
in Count 1 that defendants, or their agents, “wilfully, wantonly,
and maliciously dug a trench across one of the trails on the
aforgsaid realty” (Complaint, paragraph 5) and failed to post
warning signs thereon (Complaint, paragraph 6). Plaintiffs in
Count 2 of the complaint, the father and mother of son, de-
mand compensation for lost wages and travel expenses incurred
by them during the period of son’s hospitalization and costs of
transporting son to his doctor’s office from their home in York
after his discharge from Chambersburg Hospital.

Defendants filed Preliminary Objections to the Complaint
in the nature of a demurrer, a motion to strike Count 2, and a
motion for a more Specific Complaint on July 1, 1980. Argu-
ment on the Preliminary Objections was heard by this Court on
November 6, 1980.

Defendants’ demurrer to both counts in the Complaint is
well taken. Plaintiffs concede in their brief that plaintiff-son
was a trespasser and that, by the general rule of law, defendants
had no duty toward him. (Plaintiffs’ Brief, p. 2). The Penn-
sylvania Superior Court in Maksimshuk v. Union Collieries, Co.,
128 Pa. Super. 86, 90 (1937), restates the general rule in Penn-
sylvania:

“To establish negligence, it must appear that some duty has
been unperformed, and without the violation of the duty there
can be no negligence. A duty may be imposed either through
the relation of the parties or by statute, and, where there is a
duty or an obligation, some right exists in another.”

As in Maksimshuk, the nature and extent of the duty owed to
plaintiff depends upon the legal status of plaintiff-son on the
property at the time of his injury. As a trespasser, defendants
owed plaintiff-son no duty other than to refrain from inflicting
upon him an intentional, wanton or wilful injury. Maksim-
shuk, supra, at 94 and cases cited therein. A limited duty to
warn or protect trespassers does arise, however, under particular
circumstances of the possessor’s use of the land and knowledge
of the presence of a trespasser. These circumstances are de-
fined in the Restatement, Law of Torts, Section 334 through
339. The general rule as stated in Section 334 confers immun-
ity upon the possessor of land for conduct causing bodily harm
to trespassers based upon the possessor’s privilege to ignore the
probability that others will trespass on his land, and that their
safety will depend upon the condition of the land and the
manner in which the possessor carries on his activities.

To state a cause of action against a possessor for injury
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sustained by a trespasser, the plaintiff must aver facts sufficient
to establish an exception to the general rule, facts sufficient to
establish a duty owed to the trespasser and breached by the
possessor. In the present case, plaintiff-son is an adult and Re-
statement, Torts Sec. 339 does not apply. No moving force is
involved, and, therefore, Sec. 338 is inapplicable. Sections 334
and 335 impose liability for injury to trespassers where the
possessor has knowledge that trespassers ‘‘constantly intrude”
upon a “limited area of the land,” and the possessor fails to
carry on a dangerous activity with reasonable care for their
safety, or possessor creates or maintains a dangerous condition
on the land which he has reason to believe will not be dis-
covered by trespassers and fails to warn trespassers of the con-
dition and the risk involved. Section 336 imposes a duty of
reasonable care in the conduct of dangerous activities after the
possessor becomes aware of the presence of a particular tres-
passer.

Plaintiffs do not aver in the complaint that defendants
were specifically aware that plaintiff-son was trespassing upon
their land on September 4, 1978 at 10:00 A.M. No duty can
arise, therefore, under the exception stated in Sec. 336. Plain-
tiffs seem to base their cause of action upon defendants
knowledge of the general use by trespassers riding motorbikes
on “various trails” which traverse their land, the creation of a
trench by defendants or their agents across one of these frails,
and the failure of defendants to post warning signs of the exist-
ence of this trench.

Plaintiffs, to state a cause of action against defendants,
must aver facts showing that a duty arose because defendants
could anticipate the presence of trespassers on the limited area,
the specific trail, over which plaintiff-son was crossing the
land. As stated in Comment (d) to Restatement, Torts Sec.
334:

“In order that the possessor of land may be subject to liability
under the rule stated in this Section, it is necessary that he
know, or from facts within his knowledge should know, that
persons constantly and persistently intrude upon some particu-
lar place within the land. It is not enough that he know or
have reason to know that persons persistently roam at large
over his land.”

In Maksimshuk, supra, the court held that there was no
liability for the death of a child who trespassed upon part of a
coal “bony” yard because plaintiffs failed to show any persis-
tent use by trespassers of that part of the field where the

accident occurred. In Francis v. Baltimore and Ohio R.R. Co.,
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247 Pa. 425, 93 A. 490 (1915), a duty of care attached to the
possessor by the public use of a path upon its track, although
the extent of the duty and performance were jury questions. It
is commonly acknowledged in Pennsylvania case law that the
operation of railroad cars or trolley cars present a risk to the
lives of trespassers.

In the present case, an averment of “frequent” use of ‘“‘var-
ious trails” which traverse defendants’ land is insufficient to
establish a duty on the part of defendants to anticipate the
presence of a trespasser on the specific trail, that is, the limited
area, where the accident occurred. Further, plaintiffs have
failed to aver facts which would establish that the existence of a
trench, regardless of its method of creation, is a dangerous
activity or condition upon the land. Assuming knowledge by
defendants of the existence of the trench, the facts averred do
not require the possessor to reasonably conclude that the trench
presented a danger of serious harm to trespassers, and that a
trespasser would not discover the trench by simple observation.
Restatement, Torts, Sec. 335. Paragraph 8 of the Complaint
merely avers that plaintiff-son was ‘“‘unable to observe the ditch
from a distance sufficient to allow him to stop his motorbike
safely or to otherwise avoid driving into the same.” It is not
averred that the ditch could not be detected by a.trespasser’s
reasonable observation, only that it was not apparent from a
“stopping distance” while riding a motorbike. Neither of the
parties to this suit have cited the Restatement nor any Pennsyl-
vania case law to establish that the duty of a possessor of land
to protect or warn a trespasser increases in proportion to the
risk of the activity engaged in by the trespasser while on the
possessor’s land. Because plaintiff-son elected to ride a motor-
bike while trespassing upon defendants’ property, and the riding
of this motorbike, according to paragraph 8 of the Complaint,
restricted plaintiff-son’s ability to safely traverse areas of the
property which would present an easily avoidable obstacle to a
pedestrian trespasser, does not create a duty in the defendants
to compensate for the inherent dangers of riding a motorbike
by placing warning signs a sufficient distance from the ditch to
permit a trespasser to stop or control his motorbike, nor does it
require defendants to maintain the entire property in a manner
to insure that there are no obstacles to the safe passage of
trespassers riding vehicle across defendants’ land. The duty of
a possessor to a trespasser arises where the possessor engages in
a dangerous activity or maintains a dangerous condition not
readily apparent to trespassers, and the possessor knows or can
reasonably anticipate the presence of trespassers on a specific,
limited area of his property. Plaintiff has failed to aver facts
sufficient to establish the elements of the existence of a duty

and breach of that duty owed to plaintiff-son by defendants.
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LEGAL NOTICES, cont.

Reasons Why Distribution cannot be
proposed will be presented to the Court
of Common Pleas of Franklin County,
Pennsylvania, Orphans’ Court Division
for CONFIRMATION: May 7, 1981,

ZEEK First and final account, state-
ment of proposed distribution,
notice to the creditors of The
Peoples National Bank of Shippens-
burg, Pennsylvania, Guardian of the
Estate of Harry M. Zeek, An
adjudged Incompetent, deceased.

GLENN E. SHADLE

Clerk of Orphans’ Court of

Franklin County, Pennsylvania
(4-17-81, 4-24-81)

IN THE COURT OF COMMON PLEAS

OF THE 39TH JUDICIAL DISTRICT OF

FRANKLIN COUNTY, PENNSYLVANIA
ORPHANS’ COURT DIVISION

The following list of Executors, Ad-
ministrators and Guardian Accounts,
Proposed Schedules of Distribution and
Notice to Creditors and Reasons Why
Distribution cannot be Proposed will be
presented to the Court of Common Pleas
of Franklin County, Pennsylvania,
Orphans’ Court Division for
CONFIRMATION: May 7, 1981,

BERLIN First and final account, state-
ment of proposed distribution and
notice to the creditors of The
Chambersburg Trust Company
executors of the estate of Robert
Kenneth Berlin, a/k/a Robert K.
Berlin late of St. Thomas Town-
ship, Franklin County, Pennsyl-
vania, deceased.

CRUSEY First and final account, state-
ment of proposed distribution and
notice to the creditors of The
Peoples National Bank of Shippens-
burg, Pennsylvania executors of the
estate of Ethel L. Crusey late of
Quincy Township, Franklin
County, PA deceased.

KUHN First and final account, state-
ment of proposed distribution and
notice to the creditors of Helen V.
Kuhn, executrix of the estate of
Margaret A, Kuhn late of Quincy
Township, Franklin County, Penn-
sylvania, deceased.

MACDANIELS First and final account,
statement of proposed distribution
and notice to the creditors of The
Valley Bank & Trust Company ex-
ecutor of the estate of Jessie Belle
MacDaniels late of The Borough of
Chambersburg, Franklin County,
Penna., deceased.

PIPER First and final account, state-
ment of proposed distribution and
notice to the creditors of Thomas
E. Piper, Donald E, Piper, Herman

LEGAL NOTICES, cont.

G. Piper and Robert E. Piper execu-
tors of the estate of Thomas A.
Piper late of Fannett Township,
Franklin County, Pennsylvania, de-
ceased.

SHIVELY First and final account, state-
ment of proposed distribution and
notice to the creditors of Lillian S.
Shively and the Valley Bank and
Trust Company executors of the
last will and testament of John S.
Shively late of Guilford Township,
Franklin County, Pennsylvania, de-
ceased.

SMITH First and final account, state-
ment of proposed distribution and
notice to the creditors of Ellis
Leroy Sharrah, executor of the
estate of Margaret Ruth Smith late
of the Borough of Waynesboro,
Franklin County, Pennsylvania, de-
ceased.

WEISGARBER First and final account,
statement of proposed distribution
and notice to the creditors of Lloyd
D. Wertz and Charles R, Wertz, two
of the executors of the last will and
testament of Margaret E. Weis-
garber late of Hamilton Township,
Franklin County, Pennsylvania, de-
ceased.

GLENN E. SHADLE
Clerk of Orphans’ Court of
Franklin County, Pennsylvania

(4-10-81, 4-17-81, 4-24-81, 5-1-81)

Defendants have filed a Motion to Strike Count 2 of the
Complaint. Under Pennsylvania Rule of Civil Procedure
1017(b) (2) this motion is proper when the complaint lacks
conformity to law or contains impertinent material. Where a
party wishes to challenge the legality of the damages sought in
the complaint or the inclusion of damages not properly recover-
able in the action, a preliminary objection in the nature of a
motion to strike, rather than a demurrer, must be filed. Hu-
dock v. Donegal Mut. Ins. Co., 438 Pa. 272, 264 A. 2d 668
(1970); Lippincott v. Houseberg, 19 S & C 2d 558 (1959); Moss
v. Becker, 61 York Leg. Rec. 195 (1947); cases cited therein.

In the present case, the damages claimed in Count 2 are
clearly not recoverable by law. Therefore, the Motion to Strike
will be granted.

The damages claimed in Count 2 are loss of wages and
travel expenses incurred by the plaintiffs during plaintiff-son’s
stay in the hospital, and costs of transporting their son to and
from his doctor’s office after discharge from the
hospital. Plaintiffs have not averred any facts which would give
plaintiff-parents standing to sue for such damages.

Pennsylvania law allows recovery in personal injury suits
for expenses which have actually been paid or which are reason-
ably necessary. 11 P.L.E. Damages Sec. 54 (1970); Baker v.
Hagey, 177 Pa. 128, 35 A. 705 (1896). In the case of injury to
a minor child, Pennsylvania courts have allowed parents to re-
cover money necessarily expended in treatment of the child’s
injuries and for lost earnings of the child during his minority.
Meisel v. Little, 407 Pa. 546, 180 A. 2d 772 (1962). Pecuniary
losses to parents of minor children which are recoverable at law
are based upon the parents’ duty to maintain, protect and edu-
cate the child and their right to the earnings of the child during
its minority. Woeckner v. Erie Electric Motor Company, 182
Pa. 182 (1897). As stated by the Pennsylvania Supreme Court
in Goodhart v. Penna. R. Co., 177 Pa. 10, 35 A. 191 (1896):

“The expenses for which a plaintiff may recover must be such
as have actually been paid or such as in the judgment of the
jury are reasonably necessary to be incurred. The plaintiff
cannot recover for the nursing and attendance of the members
of his own household, unless they are hired servants.”

The costs addressed in Goodhart are the value of nursing care

given by plaintiff’s wife and minor children, which is not re-

coverable., There can be no recovery for inconvenience to

family members which creates no pecuniary loss to the plain-

tiff. Woeckner, supra. In the present case, plaintiff-son is not
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a minor child, and, therefore, his parents no longer have any
legal duty toward him which requires the parents to incur ex-
penses due to his injury. Were any such recovery permitted,
the measures of damages would not be loss of wages; it would
be the costs actually expended. Plaintiffs cite McCrorie v.
Detweiler, 69 Montg. 384, 67 York 160 (1954) as authority for
the recovery of lost wages during the time parents attended to
an injured son. This case is not precedent for the instant
action. The lower court in McCrorie addressed the rights of the
parents of a minor child, who required intensive home nursing
care, to recover loss of wages by parents who assumed the duty
of this care in lieu of hiring nurses. The court saw this loss as
one occasioned by the defendant’s negligence and could “find
no good reason why the wrongdoer should not pay this pecuni-
ary loss suffered by the parents.” No case precedent was cited
by the Montgomery County Court of Common Pleas, and this
Court cannot accept this measure of recoverable damages as
precedent in the present case.

This position is shared by the Mercer County Court in
Formicella v. Wagner, 51 D&C 2d 49 (1970), which denied
recovery of lost wages to a wife while nursing her injured hus-
band at home. The court states at 123:

“If recovery could be permitted under any recognized theory,
wages lost would not necessarily be a proper measure of
damages. Much more likely it would be the reasonable value
of such services. Walker v. City of Philadelphia, 195 Pa. 168,
45 A, 657 (1900). Certainly, if this wife can recover damages
for nursing her husband, the converse is true, Logically, a
parent should then recover for caring for an injured
child. However, we find such recovery denied. An injured
husband cannot recover for nursing services rendered by his
wife, a parent may not recover increased inconvenience to
other members of the family, and a plaintiff cannot recover
damages for nursing his family.”

The court in Formicella cites Woeckner, supra; Goodhart, supra;
and Dormer v. Alcatraz Paving Co., 16 Pa. Super 407 (1901) as
authority for its decision. The Pennsylvania Superior Court in
Dormer would not allow a husband suing for injuries received
by his wife to recover the amount his daughter would have
received in another capacity as a factory worker where her
mother desired her as a nurse, Just as services rendered by a
child to parent are presumably gratuitous even after the child is
emancipated, Dettenmaier’s Estate, 13 Pa. Super. 170 (1900),
and no payment therefore can be demanded unless a contract to
pay is proven by clear, distinct, and positive evidence, In re
Reed’s Estate, 152 Pa. Super. 389, 33 A. 2d 251 (1943), the
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values of services rendered by a parent to an adult child cannot
be recovered without evidence of a contract for such services.

Were such a contract averred in the Complaint, the claim
for recovery would be between the parties to the contract, or
by the injured party against the tortfeasor for the liability in-
curred as a result of the injury. In no event could the one
rendering the service to an adult sue the tortfeasor in their own
right for recovery on the contract.

Plaintiff-parents, therefore, have failed to aver facts esta-
blishing their standing to sue the defendants, and have no basis
in law for recovery of the damages claimed in Count 2 of the
Complaint. Count 2 must, therefore, be stricken.

We will also grant the defendants’ Motion for a More
Specific Complaint. Defendants’ knowledge of the condition
of the land is a material fact upon which the cause of action is
based, and it is, therefore, the plaintiffs’ burden to aver this fact
with sufficient particularity to permit defendants to prepare a
defense. Defendants are under no absolute duty of inspection
of the property, Restatement, Torts, Sec. 334, Comment (c),
and the Pennsylvania Rules of Discovery permit the plaintiffs to
ascertain facts material to their determination of the liability of
defendants to plaintiffs. This burden cannot be shifted to de-
fendants by a general averment of knowledge.

ORDER OF COURT
NOW, this 16th day of January, 1981, the Defendants’
preliminary objections in the nature of a demurrer, a motion to

strike, and a motion for a more specific pleading are sustained.

The Plaintiffs are granted leave to file an amended com-
plaint within twenty (20) days of date hereof.

Exceptions are granted the Plaintiffs.

OLIVER OIL COMPANY, INC. v. GEIST, C.P. Franklin
County Branch, A.D. 1980-206

Assumpsit - Malicious Use of Criminal Process - Wrongful Initiation of Civil
Proceedings

1. The elements of the tort of malicious use of criminal process include
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