ORDER OF COURT

NOW, this 5th day of October, 1984, the Petition of Susan G.
Kemmler raising a question of jurisdiction is dismissed. The
Domestic Relations Division of this Court shall seta date and time
for a conference before Robert J. Woods, Domestic Relations
Hearing Officer.

Exceptions are granted the defendant.

COMMONWEALTH OF PENNSYLVANIA v. IMLER, C.P. Fulton
County Branch, No. 19 of 1982

Criminal Law - Special Prosecutor

1. Where the District Attorney previously represented defendant, the
appointment of a special prosecutor is appropriate.

2. The Attorney General of Pennsylvania is not required to intetvene in
every matter involving conflict of interest with a District Attorney under
71 Pa. C.S.A. §732-205(a)(3).

3. The County Code (16 P.S. §1420) gives authority to the District
Attorney to appoint assistants.

Merrill W. Kerlin, Special Assistant District Attorney, Attorney for the
Commonwealth

Randy A. Rabenold, Esquire, Counsel for Defendant
OPINION AND ORDER
KELLER, J., October 9, 1984:

On December 3, 1980, State Game Protectors observed two
men fleeing from the site of two recently killed female deer. The
doewere taken out of season. Defendant, William Park Imler, was
apprehended shortly thereafter and identified as one of the two
individuals who were seen fleeing the scene of the crime. In
exchange for Mr. Imler’s promise to testify against his accomplice,
Eugene Hart, the game protector agreed to charge him under 34
Pa. C.S.A. §701 with the summary offense of taking only one deer
out of season. Field settlement was made with petitioner for one
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deer as agreed. However, at the trial of Mr. Hart on the charge of
kililng doe out of season the defendant unexpectedly changed his
testimony. As a result, Eugene Hart was acquitted. Mr. Imler was
subsequently charged with the misdemeanor offense of making
false statements to a law enforcement officer and the summary
offense of killing a second deer out of season. He retained James
M. Schall, Esq. to represent him in these matters. On April 5,
1982, he was found guilty on the summary charge and bound over
for court on the misdemeanor charge by District Justice Carole
Johnson. He was then fined $432.00. This appeal followed.

On the misdemeanor charge of giving false information to a
law-enforcement officer, the defendant was admitted to the
Accelerated Rehabilitative Disposition (ARD) Program. In No-
vember 1983 James M. Schall, Esq., was elected District Attorney
of Fulton County. In early May he informed Mr. Imler that he
could not represent him in this summary appeal.

Attempting to eliminate the conflict of interest created by his
new status as District Attorney, Mr. Schall appointed Merrill W.
Kerlin, Esq., as Special Assistant District Attorney to prosecute
all criminal matters, including this case, in which Mr. Schall had
been involved as defense counsel. One week prior to trial
defendant retained Randy A. Rabenold, Esq., as counsel. The case
was continued until June 28, 1984, at which time the matter was
called for trial. Attorney Rabenold then presented various oral
motions, the disposition of which would have unduly complicated
the trial. As aresultthe Court firstadvised counsel thatit would be
necessary to proceed under the customary Rules of Criminal
Procedure. We then directed the defendant to file his written
motion on or about July 15, 1984, and ordered a hearing be set to
dispose of the pre-trial motions.

On July 16, 1984, the defendant filed his omnibus pre-trial
motion in which he asserted:

1. The summary conviction presently on appeal should be
dismissed because it violates the double jeopardy provisions of
the United States and Pennsylvania Constitutions, and the com-
pulsory joinder provision of the Pennsylvania Crimes Code, 18
Pa. C.S.A. 110.

2. The hearing on his summary appeal was held in excess of two
years following his conviction on April 5,1982, and more than3;
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years from the date of the alleged crime. This excessive delay
violated his right to due process and a speedy trial.

3. The charges should be dismissed due to prosecutorial
misconduct and/or bad faith on the part of the Commonwealth.

4. Certain oral and written statements made by the defendant
should be suppressed.

5. The evidence against him is insufficient to warrant continued
prosecution in this case. Therefore, this Court should issue a writ
of habeas corpus and dismiss all charges against him,

6. The special prosecutor in this case was improperly appointed
and should, therefore, be dismissed from any further representa-
tion of the Commonwealth in this matter.

OnJuly 16, 1984, the specially appointed prosecutor requested
this Court to dispose of Count VI of the pretrial motion prelim-
inarily to avoid possible duplication of effort and expense. On
July 25, 1984, we requested defense counsel to submit memoranda
of law on or before August 10, 1984, and communicate with the
Court Administrator to set a date and time certain forahearing on
the motion. On August9, 1984, defense counsel withdrew Counts
III and V of the omnibus pre-trial motion, and agreed that the
Court should dispose of Count VI preliminarily and on briefs.
Since the parties have adequately addressed this single issue in
their memoranda of law, we consider the matter ripe for disposi-
tion.

Defendant contends that Mr. Kerlin was improperly appointed
as Special Assistant District Attorney and consequently is without
authority to act on behalf of the Commonwealth and must be
discharged. 71 Pa. C.S.A. §732-205(a)(3) relied upon by petitioner
provides:

(a) Prosecutions - The Attorney General shall have the power to
prosecute in any County Criminal Court the following cases: ... (3)
upon request of the District Attorney who lacks the resources to
conduct an adequate investigation or the prosecution of the
criminal case or matter or who represents that there is potential for
an actual or apparent conflict of interest on the part of the District
Attorney or his office.

Defendant argues that this statute requires the Attorney
151
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LEGAL NOTICES, cont. I LEGAL NOTICES, cont.

NOTICEISHEREBY GIVEN thatArticles
of Incorporation of a proposed nonprofit
corporation to be called Christian Residential
Opportunities and Social Services, Inc., were
filed on May 14, 1985, in the Office of the
Department of State of the Commonwealth
of Pennsylvania, Harrisburg, Pennsylvania,
under the provisions of the Nonprofit Cor-
poration Law of 1972,

The purpose or purposes for which the
corporation is formed are as follows:

To plan, develop, and administer Christian
residential and social services for develop-
mentally disabled persons and their families,
seeking therefore to ‘Do good unto all men,
especially unto them who areofthe household
of faith” (Galatians 6:10).

Richard K. Hoskinson of

Mower, Hoskinson and Nelson

232 Lincoln Way East

Chambersburg, PA 17201
6-28-85

NOTICE IS HEREBY GIVEN TO ALL
persons interested or who may beaffected by
Koons Real Estate, Inc., 1949 Buchanan
Trail East, P.O. Box 153, Shady Grove,
Pennsylvania, a business corporation, that it
filed with the Department of State of the
Commonwealth of Pennsylvania, at Harris-
burg, Pennsylvania, on the 22nd day of May,
1985, a certificate of election by its share-
holders to dissolve the said corporation, and
that the board of directors is now engaged in
winding up and settling the affairs of said
corporation.

ULLMAN, PAINTER AND MISNER
Attorneys at Law
10 East Main Street
Waynesboro, PA 17268
6-21, 6-28

General to intervene and prosecute all criminal cases in which a
duly elected District Attorney feels compelled to disqualify
himself as a result of an actual or perceived conflict of interest.
The defendant appears to contend that the statute vests in the
Attorney General the exclusive authority to represent the Com-
monwealth in any criminal case in which the district attorney has
disqualified himself.

We disagree. 71 Pa. C.S.A. §732-205(a)(3) authorizes the
Attorney General to prosecute cases in County Criminal Courts
only at the request of the District Attorney. The statute also gives
the Attorney General the discretion to refuse to take a particular
case. It does not, however, require him to intervene in every
matter involving a conflict of interest with the district attorney.

Parenthetically, we note the cases cited by defendant are
inapplicable to the issue here under consideration, and suggest a
failure to distinguish between the authority of the attorney
general to supersede a district attorney and the authority of a
district attorney to appoint an assistant.

We find the controlling authority on this issue to be Section
1420 of the County Code, 16 P.S. 1420. That section of the
County Code applies to eighth-class counties such as Fulton
County and provides:

Assistant district attorneys: number; compensation.

“The district attorney may appoint such number of assistants,
learned in the law, to assist him in the discharge of his duties, as is
fixed by the salary board of the county. The salary board shall fix
the salary of such assistants.”

Thus, District Attorney Schall was clearly authorized to appoint
Merrill W. Kerlin as Special Assistant District Attorney for the
purpose of prosecuting this particular case and any other matter.
There was no impropriety in the appointment of Merrill W,
Kerlin as Special Assistant District Attorney, and Count VI of the
defendant’s omnibus pre-trial motion will be dismissed.

ORDER OF COURT

NOW, this 9th day of October, 1984, Count VI of defendant’s
omnibus pre-trial motion is hereby dismissed.
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Counsel for the Commonwealth and the defendantare directed
to confer with the Court Administrator and set a day certain for
hearing, if necessary, and argument on the remaining counts of
defendant’s pre-trial motion.

Exceptions are granted the defendant.

MYERS v. WALDRON, C.P. Franklin County Branch, No. A.D.
1982-340

Medical Malpractice - Discovery - Sanctions

1. Where the plaintiff's failure to answer interrogatories is due to an
extenuating circumstance beyond the control of the plaintiff, sanctions
are not appropriate.

2. For sanctions to be imposed prejudice to the complaining party must
be shown.

Denis M. DiLoreto, Esquire, Counsel for Plaintiffs
Kevin E. Osborne, Esquire, Counsel for Defendant

OPINION AND ORDER
KELLER, J., October 9, 1984:

On October 31, 1980, the defendant, Dr. Vincent D. Waldron,
M.D. performed a total hip replacement surgery on plaintiff,
Daniel M. Myers at the Waynesboro Hospital in Waynesboro,
Pennsylvania. During the course of the operation the shaft of his
femur was fractured. On December 23, 1982, plaintiff and his
wife, Anna V. Myers filed suit in trespass against both Dr.
Waldron and the Waynesboro Hospital alleging medical malprac-
tice. Incidental to the discovery process and pursuant to Pa.
R.C.P. 4003.5(a)(1) the defendant requested that plaintiffs identify
the expert witness who they intended to call at trial. In addition,
defendant requested answers to interrogatories propounded to
that expert witness. Both requests were made on:

1. February 18, 1983
2. June 22, 1983

3. January 27, 1984
4. March 12, 1984
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