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ELMER L. HUMMER, Plaintiff, v. COUNTY OF FRANKLIN,
Defendant, C.P. Franklin County Branch, Civil Action A.D. 1997-478

Personal injury — Expert testimony — Evidence

1. Expert testimony may be introduced only if it concerns scientific, technical or specialized
information beyond that possessed by a layperson which will assist the trier of fact.

2. Expert testimony regarding the “dangerousness” of a stairway is not admissible because
laypersons may rely on their own personal experiences to resolve the issue.
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Bradley R. Bolinger, Esg.
C. Kent Price, Esq.
OPINION
Walker, P.J., January 31, 2001
Introduction

The instant controversy is a personal injury action for injuries
sustained by Plaintiff Elmer L. Hummer on the property of Defendant
County of Franklin. Plaintiff filed his complaint on October 6, 1997, alleging
that his injuries were the result of defendant’s negligent failure to properly
maintain a staircase inside one of its buildings. The instant motion in limine,
brought by defendant, was argued before the court on January 4, 2001.

Discussion

At trial, plaintiff intends to present the expert testimony of Richard
T. Hughes, PE., who is expected to state that the stairway and handrail in
question are (1) dangerous and (2) not compliant with the Building Officials
and Code Administrators National Building Code (hereinafter “BOCA”)
and other industry standards. Defendant has filed the instant motion to
exclude the testimony of Mr. Hughes because the testimony he intends to
present about the “dangerousness” is common knowledge and not beyond
the knowledge of a layperson. Defendant also seeks to exclude Mr. Hughes’
testimony concerning the applicability of the Americans with Disabilities
Act (hereinafter “ADA”) to the facts at bar because plaintiff is not defined
as a disabled person under the ADA.

Rule 702 of the Pennsylvania Rules of Evidence provides as follows:
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Rule 702. Testimony by Experts

If scientific, technical or other specialized knowledge
beyond that possessed by a layperson will assist the trier
of fact to understand the evidence or to determine the fact
in issue, a witness qualified as an expert by knowledge,
skill, experience, training or education may testify thereto
in the form of an opinion or otherwise.

Pa.R.E. 702.

To qualify one to testify as an expert, the court must determine whether
the potential expert witness has a reasonable pretension to specialized
knowledge on the subject under investigation. Diller v. Brass Rail Tavern,
541Pa. 474,480-81, 664 A.2d 525, 528 (1995) [emphasis and italics added].
Defendant has directed the court’s attention to two cases on all fours with
the instant issue. First, in Burton v. Horn & Hardart Baking Co., the Supreme
Court of Pennsylvania reviewed and upheld a lower court’s decision to
exclude expert testimony as to the improper construction of steps and the
hazardous and slippery nature of terrazzo steps when wet, because the jury
could evaluate the condition without expert assistance. Burton v. Horn &
Hardart Baking Co., 371 Pa. 60, 65, 88 A.2d 873, 875 (1952). In Kielner v.
School District of Philadelphia, the Commonwealth Court reviewed and
upheld a lower court’s decision to exclude expert testimony involving a
stairway’s non-compliance with BOCA. Kiekner v. School District of
Philadelphia, 712 A.2d 830 (1998). Again in KZe/ner, the appellate court
determined that “the factual circumstances underlying the condition of the
stairway landing in this matter are well within the common knowledge of
the layperson.” /. at 832.

Plaintiff, conversely, has presented the court with no cases so squarely
on point as those listed above. The cases cited in plaintiff’s brief contain
quite broad and general language concerning expert testimony. Essentially,
plaintiff asserts that the court should be “flexible” and allow the testimony
to be presented to the court because it will be a bench trial. Thus, it is
argued that the court may decipher the testimony in toto and decide which
of it was relevant/helpful and which was an attempt to unduly influence
the trier of fact. Plaintiff’s proposal is well taken, but in the face of KZe/ner
and Burton, the court is faced with very persuasive precedent.

The instant dispute surrounds a staircase, a common apparatus
encountered by most citizens on a daily basis. Were the subject matter of
the action a space shuttle, for example, expert testimony would be very
beneficial. However, fact-finders are quite qualified to listen to a description
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of a stairway and its design or condition and, based upon their own
experience, identify whether it is dangerous. Moreover, because the locale
of defendant’s staircase had not adopted BOCA to establish a standard of
care for defendant’s staircase, any mention of it is wholly irrelevant. Finally,
any mention of the ADA is likewise extraneous because plaintiff admits
that he is not a disabled person as defined by the Act.

ORDER OF COURT

January 30, 2001, the court having considered Defendant County of
Franklin’s motion in limine, Plaintiff Elmer L. Hummer’s response thereto,
the oral arguments presented and applicable legal standards, it is hereby
ordered that defendant’s motion in limine is granted, as plaintiff’s witness
Richard E. Hughes’ testimony concerning the dangerous condition of the
steps or any applicability of BOCA or the ADA to the instant action are
excluded.
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