second week-end thereafter. She shall also have visitation
custody on alternate holidays beginning with Labor Day, 1981,
from 6:00 P.M. on the eve of the holiday until 6:00 P.M. on the
holiday. The holidays shall include in addition to Labor Day,
Thanksgiving Day, New Year’s Day, Memorial Day and Indepen-
dence Day.

In addition the mother shall have visitation custody for an
uninterrupted week in the summer of 1981 and for an unin-
terrupted month in the summer of 1982. Notice of the inten-
tion to exercise this visitation custody shall be given the grand-
parents at least two weeks prior to the time of such visitation.

The mother shall have visitation custody of the child each
Christmas holiday from 2:00 P.M. on Christmas day until 6:00
P.M. on the fourth day after Christmas.

The parties shall each pay their own costs.

THOMAS v. THOMAS, C.P. Franklin County Branch, No. A.D.
1977 -647

Divorce - Application to Proceed Under Divorce Code

1. The legal propriety of transferring an action in divorce commenced
under the prior divorce law to the new divorce code must be determined
by the court on a case by case basis.

2. In determining whether to grant an application to proceed under the
Divorce Code, the Court must balance the competing interests and equities
of the parties.

3. The policy of the Commonwealth as enunciated in Sec. 102(a) of the
Divorce Code must weigh heavily in favor of the transfer.

4. Where the plaintiff allows a divorce action begun under the old divorce
act to be delayed by taking no action, he cannot then deny the defendant
the rights provided under the Divorce Code of 1980.
Edward I. Steckel, Esq., Counsel for Plaintiff
dJ. Dennis Guyer, Esq., Counsel for Defendant

OPINION AND ORDER

KELLER, dJ., July 29, 1981:
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SHERIFF'S SALES, cont.

SALE NO.6
Writ No. DSB 1981-851 Civil 1981
Judg. No. DSB 1981-851 Civil 1981
Citizens National Bank and
Trust Company
Gerald E. Mitchell
Atty: Donald L. Kornfield

ALL THAT CERTAIN (ollowing described real estate
situate in the Borough of Waynesboro, Franklin County,
Pennsylvania, improved by a frame dwelling known as
209 West Fourth Street, bounded and described as
follows:

BEGINNING at a point on the north side of John
Streel, now Wesl Fourth Street, at the southwest corner
of Lot No. 47, as per plan of lots of Edward Lynch;
thence by said West Fourth Street, north 50-% degrees
west 40 feet Lo the corner of Lot No, 45; thence by said
lot, north 39-% degrees east 160 feet 10 an alley; thence
by said alley, south 50- "4 degrees east 40 leel Lo a corner
ol Lot No. 47; thence by said lot, south 39-% degrees
wesl 160 feet Lo the place of beginning. [t being Lot No.
46 as per said plan of iots

BEING the same real estate conveyed to Gerald E
Mitchell by Deed of Betity J. Hassler, single, dated
March 26, 1981, and recorded in Franklin County Deed
Book Vol. 832, Page 146

BEING sold as the property ol Gerald E. Mitchell,
Writ No. DSB 1981-851.

SHERIFF'S SALES, cont.

TERMS

As soon as the property is knocked
down to a purchaser, 10% of the pur-
chase price plus 2% Transfer Tax, or
10% of all costs, whichever may be
the higher, shall be delivered to the
Sheriff. If the 10% payment is not
made as requested, the Sheriff will
direct the auctioneer to resell the
property.

The balance due shall be paid to
the Sheriff by NOT LATER THAN
Monday, September 21, 1981 at 4:00
P.M. E.S.T. Otherwise, all money
previously paid will be forfeited and
the property will be resold at the hour
at which time the full purchase price
or all costs, whichever may be higher,
shall be paidin full.

RAYMOND Z. HUSSACK, Sheriff
Franklin County
Chambhershurg, Pa.

(8-21-81, 8-28-21, 9-4-81)

Classified Advertisements

Space Wanted

Two newly admitted attorneys seeking office space with practicing

attorney:
Peter Okin
Michael Okin

13555 Brandywine Road
Brandywine, MD 20613

or call -

(301) 782-4230 Collect after 7.

(8-28-81)

The plaintiff initiated this action in divorce by filing a
complaint on December 1, 1977. The complaint was reinstated
on January 4, 1978, and served upon the defendant on January
5, 1978. The defendant filed a praecipe for a bill of particulars
and a petition for allowance of alimony pendente lite, counsel
fees and expenses on January 24, 1978. The bill of particulars
was filed on October 20, 1978.

On December 20, 1979, the plaintiff deposited $225.00 for
costs in the Office of the Prothonotary, and moved for the
appointment of an examiner and on the same date William R.
Davis, dJr., Esq. was appointed examiner by Order of
Court. Mr. Davis qualified for the appointment on December
27, 1979. On January 21, 1980, the examiner sat for the per-
formance of his duties, and heard the testimony of the
parties. The transcript was certified and filed on February 20,
1980. By stipulation of the parties and their counsel dated June
25, 1980, the plaintiff agreed to pay to the defendant
$1,200.00 in full satisfaction of her counsel fees and costs to
date, and commencing June 13, 1980 the plaintiff would pay to
the defendant the sum of $400.00 bi-weekly “until the entry of
a final decree of divorce’ in full satisfaction of the alimony
pendente lite claim, and the order staying the proceedings
would be lifted. On June 26, 1980, an order was signed lifting
the stay of proceedings. On June 26, 1980, the plaintiff
deposited $225.00 with the Prothonotary for costs and moved
for the appointment of a Master, and Douglas W. Herman, Esq.
was appointed Master. Mr. Herman qualified as Master on July
8, 1980, and on July 16, 1980, gave notice to counsel for the
parties that the Master’s Hearing would be held on August 7,
1980 at 9:30 o’clock A.M. in the offices of counsel for the
plaintiff.

On July 28, 1980 the plaintiff petitioned the Court for a
rule to show cause why an order should not be made applying
the appropriate provisions of the Pennsylvania Divorce Code
which became effective July 1, 1980, and the Rules of Civil
Procedure for Divorce Actions which became effective on July
1, 1980, to the instant divorce action with respect to issues of
alimony and equitable distribution of marital property. An
order was signed on the same date granting the rule and staying
all proceedings pending determination of the rule. The rule
was issued on July 28, 1980, and served upon the plaintiff’s
counsel on July 29, 1980, by mailing a true copy of the same,
together with a true copy of the defendant’s petition requesting
said rule. The defendant’s answer to the plaintiff’s petition was
filed on August 11, 1980. On June 11, 1981, plaintiff’s
counsel withdrew with the consent of the plaintiff and present
counsel entered an appearance for the plaintiff. Arguments

51




were heard on July 2, 1981, and the matter is ripe for disposi-
tion.

The sole issue presented is whether the Divorce Code, Act
26 of 1980, 23 P.S. Sec. 101 et seq., and the applicable Rules of
Civil Procedure, Pa. R.C.P. 1920.1 et seq., both of which be-
came effective on July 1, 1980, are applicable in the case at bar
upon application of the defendant.

Section 102(a) of the Divorce Code, 23 P.S. Sec. 102(a)
sets forth the policy considerations of the Code. Section 102(a)
(6) provides:

The family is the basic unit in society and the protection and
perservation of the family is of paramount public con-
cern. Therefore, it is hereby declared to be the policy of the
Commonwealth of Pennsylvania to effectuate economic justice
between parties who are divorced or separated and grant or
withhold alimony according to the actual need and ability to
pay of the parties and insure a fair and just determination and
settlement of their property rights.

Section 103 of the Code deals with the propriety of pro-
ceeding under the new Code when the divorce action was initi-
ated prior to July 1, 1980 in the following language:

... The provisions of this act shall not affect any suit or action
pending, but the same may be proceeded with and concluded
either under the laws in existence when such suit or action was
instituted, notwithstanding the repeal of such laws by this act,
or, upon application granted, under the provisions of this
act. The provisions of this act shall not apply to any case in
which a decree has been rendered prior to the effective date of
the act .... (italics ours)

The interpretation of the words ‘“upon application grant-
ed” have led the various Court of Common Pleas of this
Commonwealth to vastly different conclusions.

The Court of Common Pleas of Philadelphia County has
concluded that such applications will be granted pro forma in
order to effectuate the public policy of Section 102 of the
Code, 23 P.S. Sec. 102. Tanker v. Tanker, No. 2210, Decem-
ber Term 1979, Philadelphia County (1980). The Court of
Common Pleas of Delaware County has concluded that the
Divorce Code and the Rules of Civil Procedure promulgated by
the Supreme Court to put the Code into effect do not establish
criteria for granting or disallowing an application to proceed
under the new law and, therefore, the granting or denial of the
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LETTERS OF TESTAMENTARY:

Estates NOT exceeding $1,000 (single page) ........ $10.00
each additional page ................. ... .. .. .... 2.00
Over $1,000 (same as Letters of Administration) .. see above
Affidavits, each ....... ... ... ... .. . .. $ 1.00
Filing & entering bond where required ..... .......... 5.00
Filing certified or exemplified copies of letters & recording
SAIME . .. e e 13.00
Plus where there is a will, each page other than the first 6.00
Filing Caveat ......... ... .. .. . . . . i, 5.00
Debts and Deductions ................................ 5.00
Inventory and Appraisement (75) items or less ........... 5.00
For each additional page ......................... 2.00
Filing affidavit in lieu of inventory ................ 3.50
Renunciation ...... ... ... .. . .. .. 2.00
Short Certificate .......... ... ... .. ... ... ... .. .. ..... 2.00
Issuing certified copies of instruments with certificates
attached .. ... ... ... .. .. ... 5.00
Each page, other than the first ... ... ............. 2.00
Issuing exemplified copies of instruments .............. 8.00
Each page, other than the first .................... 2.00
Commission to take testimony ........................ 10.00
Subpoena ... ... 2.00
Tax waivers, per set ...... ... ... .. .. .. ... ... . 2.00
Charitable exemption, per set ......................... 2.00
Codicil, First page ........ ... .. .. ... ... ... .. . ..., 8.50
Each additional page ............................ 2.00
Probate of Will only, first page ........................ 8.00
Each additional page .......... .................. 2.00
Recording and indexing affidavits of death ... .......... 2.00
Copies, each ...... ... ... ... .. ... . ... .25
Filing Accounts and Schedules .. . ................ ... 3.00

Fees for similar services not herein specifically scheduled shall be
charged on the same basis as those scheduled.

Register of Wills, Franklin County
Davip W. BOWERS
First Deputy
M. LORRAINE ROYER
Second Deputy
FREDERICK KRAISS

application is entirely in the trial court’s discretion. Wilson v.
Wilson, 67 Del. Co. R. 724 (1980); Nichols v. Nichols, 68 Del.
Co. R. 138 (1980); and Homsher v. Homsher and Blumberg v.
Blumberg, 68 Del. Co. R. 158 (1980). The Delaware County
Court focused on how far the proceedings had progressed at the
time the new Code became effective, and only in Nichols v.
Nichols, supra., granted the application to proceed under the
new Code because in that case only the complaint, answer and
counterclaim had been filed as of the date the petition was
granted. Parenthetically, we note in Wilson v. Wilson, supra.,
the divorce decree was entered on June 30, 1980. Therefore,
under Section 103 of the Code,-supra., the parties did not have

.the option of proceeding under the new law and the motion

necessarily was denied:

In Conrad v. Conrad, 129 Pitt. L.J. 46 (1980), the Court
of Common Pleas of Allegheny County granted the petition for
leave to assert an amended counterclaim for alimony and
equitable distribution despite the fact that hearings had been
held on the merits under the old law. The court relied on the
policy declarations of the Divorce Code as set forth in Section
102, supra., dealing with the equities of the situation and parti-
cularly, effectuating economic justice.

The Court of Common Pleas of Lebanon County, Pennsyl-
vania addressed the issue in Bordner v. Bordner, No. 412 of
1980. Honorable G. Thomas Gates granted the petition to pro-
ceed under the new Code referring to Section 103, supra., and
Pa. R.C.P. 1920.92 and observing:

Initially, we note that the expression ‘upon application grant-
ed’ is not qualified by the usual language used in the Rules of
Civil Procedure, ‘upon cause shown.’” It would appear then
that, if a pending divorce has not proceeded to a final decree,
either party to a pending divorce proceeding has the right to
an order to proceed under the provisions of the new Divorce
Code and the rules of procedure adopted to implement the
Code.

The issue was presented to the Court of Common Pleas of
Bucks County in Miller v. Miller, No. 79-1201-03-3, and the
Honorable Paul R. Beckert denied the application to proceed
under the new code on the theory that it was the intention of
the Legislature to vest in the trial courts the discretion to con-
sider the particular circumstances of any given case, “including
specifically the prejudice or hardship which would result to any
party ...”” Dissenting from Judge Gates’ rationale in the Bordner
case, Judge Beckert observed, “To us, the only sensible reading
of the words, ‘upon application granted’ is one which affords
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wide discretion to the Common Pleas Courts. Had the Legisla-
ture not intended such discretion, the word ‘granted’ could
easily have been deleted, so as to indicate the clear intention
that every such petition be automatically honored as of
course.” He concluded holding:

The essence of our disallowance of the transfer application by
Mrs. Miller was our strong belief that she should not be
allowed to partake of the benefits available under the new law
in a situation where if she had acted in good faith toward her
spouse and had not persisted in delaying resolution of their
marital difficulties, all proceedings would have been, and
should have been, brought to conclusion by the time the new
law became effective. Our legal system should not be allowed
to be misused in such a way as to foster an undeserved benefit
upon a dilatory litigant.

Several cases raising this issue are on appeal at this time,
but little guidance has to this date has been received from those
higher courts. In Shuda v. Shuda, Pa. Super. , 423
A. 2d 1242 (1980), a decree granting a divorce was entered on
August 13, 1979, but on the effective date of the new Divorce
Code the decree was on appeal. The Superior Court held that
the decree was effective from the date it was entered since it
was affirmed on appeal. Therefore, the marriage ended before
the effective date of the Code and the petition to proceed under
the new Code was denied. (Obviously these facts are inappli-
cable to the case at bar) In Gross v. Gross, Pa.
Super. » 421 A. 2d 1139 (1980) a footnote (which is a
dubious precedential authority) indicates that the old divorce
law would apply since the parties had not sought to have the
new law applied, but by inference suggests that it would be
entirely proper to proceed under the new Code if either or both
parties made an appropriate application.

Pa. R.C.P. 1920.92 provides:

These rules shall be come effective July 1, 1980. They shall
not effect any suit or action pending on that date, but the case
may be proceeded with and completed under the rules in
existence when such suit or action is instituted notwith-
standing their recision by this order, unless, upon application
granted, the court orders that the action proceed under the
Divorce Code and these rules. (italics ours)

In the interpretation and construction of statutes words
and phrases shall be construed “‘according to their common and
approved usage”; a statute “shall be construed, if possible, to
give effect to all its provisions” and that “the General Assembly
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intends the entire statute to be effective and certain”; 1 Pa.
C.S.A. 1903(a), 1921(a), 1922(2). We can visualize no reason
for applying different standards of interpretation to the Rules
of Civil Procedure promulgated by the Supreme Court of
Pennsylvania. Since both the Legislature and our highest court
have chosen to use the words ‘“upon application granted” in
Section 103 of the Divorce Code and Pa. R.C.P. 1920.92, we
are compelled to the conclusion that where the legal propriety
of transferring an action in divorce commenced under the
prior divorce code to the new code is properly put in issue there
is vested in the judiciary a duty to exercise discretion on an ad
hoc basis. In the exercise of that discretion the court must
balance the competing interests and equities of the parties and
the policy of the Commonwealth as enunciated in Section
102(a) must weigh heavily in favor of the transfer.

In the case at bar the record discloses:
1. The filing of the complaint on December 1, 1977;

2. Reinstatement of the complaint on January 4, 1978 and
service on January 5, 1978;

3. The filing of defendant’s petition for alimony pendente
lite, counsel fees and expenses on January 24, 1978 (20 days
after service);

4. The filing of the plaintiff’s motion for appointment of an
examiner to hear the evidence on the defendant’s petition of
January 24, 1978 on December 20, 1979 (approximately 23
months after filing of the defendant’s petition);

5. The testimony of the parties was received by the examiner
on January 21, 1980 (1 month after appointment);

6. The transcript of the parties’ testimony was certified and
filed on February 20, 1980 (1 month after hearing);

7. The parties and their counsel settled the alimony pendente
lite, counsel fees and expense issues by stipulation dated June
25, 1980 (5 months after hearing and 4 months after certifica-
tion and filing of the transcript);

8. A master was appointed on motion of the plaintiff on June
26, 1980, and the master qualified for his appointment on
July 16, 1980;

9. All proceedings were stayed by order dated July 28, 1980
on defendant’s petition to bring the action under the Divorce
55

Code of 1980;

10. No hearings on the merits of plaintiff’s complaint have
been held;

11. Arguments on defendant’s petition were heard July 2,
1981 (3 years 7 months from the date of filing of complaint).

While the plaintiff has alleged in his answer to defendant’s
petition of July 28, 1980, that the divorce proceeding has been
delayed and protracted by the delaying tractics of defendant
(Par.. 8.A), the record demonstrates that the plaintiff did
nothing to dispose of the defendant’s petition for alimony
pendente lite, counsel fees and expenses for 23 months and
after hearing before the examiner did nothing for another 5
months to either settle those issues or present them to the court
for disposition. Presumably the plaintiff desired a divorce since
he filed the complaint; he is the moving party; he permitted this
action to repose in a legal limbo for extended periods rather
til;)a';l7 pursuing the relief initially demanded on December 1,

~ The foregoing circumstances coupled with the enunciated
policy of the Commonwealth requires us to conclude that the
dgfendant is entitled to the protection of the new and valuable
rights provided by the Divorce Code of 1980.

ORDER OF COURT

NOW, this 29th day of July, 1981, the Rule is made
absolute.

Exceptions are granted the plaintiff.

KAGAN v. ELLENVILLE NATIONAL BANK, et al., C.P.
Franklin County Branch, A.D. 1979 - 177

Assu‘mpsit - Satisfaction of Judgment - Assignment of Judgment - Act of
April 13,1791, 3 Sm.L. 28, Sec.14, 12 P.S. 3971.

1. Where a judgment is transferred from New York to Pennsylvania under
the Uniform Enforcement of Foreign Judgments Act, the judgment
entered in Pennsylvania is based entirely on the New York Judgment and
satisfaction of the New York judgment constitutes satisfaction of the
Pennsylvania Judgment.
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