Our conclusion is that considering all of the matters pre-
sent in the case, that the mother has two of the children and
that the father has one, the father should pay her the sum of
$40.00 per week for the support of two children. This we
conclude is the extent of his ability to pay.

On the subject of the visitation rights of the father, we
see no reason at all why he should not continue to have the
relationship he enjoyed with his sons before his former wife
remarried. We do not plan to make an order to that effect at
this time, relying on the parties to work it out. If he was a
part of their wrestling and baseball programs before the re-
marriage, he should be a part of it now. He should not in
any way be restricted in participating in their activities. A
father’s healthy relationship with his sons is to their advantage
and should be encouraged.

ORDER OF COURT

January 4, 1980, the order dated March 12, 1976, is
amended and commencing effective Monday, August 6, 1979,
Raymond E. Stockslager shall pay to Cynthia L. Stockslager
Krise via the Colkection Office of this Court the sum of
$40.00 plus $.50 service charge and a like sum of $40.50 each
Monday thereafter for the support of his two minor sons,
Dustin Charles Stockslager, born May 12, 1970 and Toby
Alan Stockslager, born March 28, 1972. In all other respects
the stipulated order of March 12, 1976 shall remain in full
force and effect.

The defendant’s bond in the amount of $3,000 to guar-
antee faithful compliance with this order shall continue and
the defendant shall pay the costs of these proceedings.
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1. Township zoning boards do not have the authority to impose condi-
tions upon the use of a property where the property owner is merely
requesting to continue the use that had existed prior to the time the
zoning ordinance was adopted.

2. Conditions imposed by a'township zoning board, which is without

authority to impose such conditions, are a nullity.
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3: I?ecisions, made by a zoning board which it does not have the juris-
diction to make, can be questioned at any time.
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OPINION AND ORDER
EPPINGER, P.J., January 28, 1980:

David and Frances George (owners) own a ftract of re:
estate improved with a garage in Washington Township. It T‘i
locgted in an R-U (Residential Urban) district and this classifi-
cation has been in effect since July 16, 1973. The owners
acquired the pl_'operty from Joseph and Joan Warner who used
the property in their motor vehicle repair business, where
they also sold parts and petroleum products. This business
was known as the Keystone Garage and was a noncon-

forming use at the time the Washin T . :
ordinance was adopted. gton Township Zoning

After the owners (Georges) acquired the propert :
apphed to the Washington Township Zoning O'f}"icelx? fcn)'('at}zlgll"f
mit to use the property as a business office and non-public re-
pair shop and storage (parking) area for equipment associated
w@h their construction business. The officer issued the per-
mit pursuant to Sec. 404 of the township zoning ordinance.l

) Adjoining property owners appealed the Zonin icer’
1ssuance of the permit to the Washington Townsh%poéﬁfﬁ;;
Bogrd. After a hearing the board entered an Order and De-
cision on March 14, 1978, in which it was found among
other. things, that the owners’ use of the property ,did not
constitute a use of a less restrictive classification, The board
concluded that the permit was properly issued and that the
owners could. continue to use the property for their con-
struction business, but imposed conditions. Condition (a)

ISection 404. Change of Use
1A nonconforming use may be changed to another noncon-
forming use of the same or more restricted classification by
obtaining a Zoning Permit.

When a conforming use has been changed to a more re-
stricted classification, or to a conforming use, such use shall
not hereafter be changed to a use of less restricted classifica-
tion.
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limited parking to the garage and parking lot surrounding the
garage (presumably intending that the owners should not park
vehicles along the highway in front of their building) and con-
ditions (b) and (c) required arborvitae (or similar evergreen
plant) screening in certain areas.

The owners did not appeal this decision. Neighbors
complained that the owners had not complied with the
conditions, and in February, 1979, their attorney complained
to the Washington Township authorities demanding that the
permit issued to the owners be revoked because the owners
(1) failed to maintain the shrubbery screen; (2) established an
entrance more than 14 feet wide through the screened area;
(3) parked vehicles outside the board approved area; and (4)
junk and old tires were visible in an area between the garage
and a small frame building.

Responding to this letter, the Zoning Hearing Board met
and considered evidence limited to whether the conditions im-
posed in the March 14, 1978 order had been complied
with. The board concluded that the conditions had not been
complied with. Vehicles were parked in violation of the
order and what planting had been done was dead and in effec-
tive. The Board thade an order on April 25, 1979 revoking
the Zoning Permit theretofore issued, citing Sec.1802(7) of
the ordinance.

The owners have appealed to this court from the de-
cision of the Zoning Hearing Board after the Zoning Officer
notified them on April 27, 1979 that they would have to dis-
continue all activities on the property associated with the con-
struction business by May 4, 1979. We did not receive new
or additional testimony so our scope of review is limited to
determining whether the zoning board abused its discretion or
committed an error of law. Appeal of Kit-Mar Builders, Inc.,

439 Pa. 466,469, 268 A.2d 765, 766 (1970).

If the zoning board had the authority to impose the con-
ditions upon the nonconforming use, we conclude that the
board was within its authority to revoke the permit for non-
compliance with the conditions. Washington Township
Zoning Ordinance, Sec.1802(7). In presenting this matter to
the court, the owners argue that the zoning board never had

21802(7) ZONING HEARING BOARD CERTIFICATE. It shall
be the duty of the Zoning Hearing Board to issue a Zoning Hear-
ing Board Certificate which shall indicate the action of the Board
on application for an appeal or opinion on review. The Board
may cancel or revoke a Zoning Hearing Board Certificate for any
violation of the Ordinance, or of conditions imposed.
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the right to impose the conditions, that they were a nullity,
and therefore that the board has no right to revoke that per-

mit for noncompliance with the conditions. We
will therefore sustain the appeal. . A S

_Section 404(1) of the Washington Township Zoning
Ordinance provides that a nonconforming use may be changed
to apqthqr nonconforming use of the same or more restricted
clasmflcatlo_n and the board found that the owners’ use of the
pro_perty did not constitute a use of a less restricted classifi-
cation and would not tend to alter unfavorably the essential
ch_aracter of the immediate neighborhood. Having reached
this conclusion, it was without power to impose the condi-

filogn;é). Press v. Board of Adjustment, 8 Bucks L. Rep. 320

_ Press operated a day camp as a nonconforming use. The
zomnglboard permitted the construction of two cabins and a
r?creatlopgl building on the property but in so doing imposed
six conditions. On appeal, the Bucks County Common Pleas
Cpprt held that the board was powerless to impose the con-
ditions, noting that Sec.1100(3) of the township zoning ordi-

nance, identical to Sec.404(1) of the Washington Township
ordinance, provided:

“...A nonconforming use of a building or land may be
changed to a nonconforming use of the same or more re-
stricted classification...”

The ~ordinance placed ““day camp” and “camp” in the same
clasmflcaf:lon so the court concluded that Press was entitled to
the permit as of right.

The Bucks County' Court further held that the conditions
attach,ed to the granting of the permit were beyond the
board’s power and of no effect, 8 Bucks L. Rep. at 327, and
Ehat a zorﬁl_nﬁ board could not impose conditions with respect
O uses which are unequivocally authorized by the 1 :
the zoning ordinance. Id. at 328 ¥ e

Because it has been called to our attention as being pre-
cedqnt for the action taken by the Washington Township
Zoning Board in imposing conditions, we have reviewed
Cornell Uniforms, Inc. v. Abington Twp., 8 Pa. Cmwlth. 317
301 A.2d 113 (1973). In that case a location was used as
drymg’ cleaning business as a special exception containing the
follow;ng condition: “The business must not be noxious or
offensive by reason of odor, smoke, gas, vibration, etc.” If it
was, the owner had to appear for another hearing. Then
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Cornell took over the operation, the zoning ordinance was
amended and the business continued as a nonconforming use
in the district. Neighbors protested the activity and the Com-
monwealth Court held that the board had continuing author-
ity to place restrictions on a variance or a nonconforming use,
citing Everson v. Zoning Board of Adjustment, 395 Pa. 168,
149 A.2d 63 (1959).

Realizing that the existence of a construction business
within a residential area could be unpleasant to the residents
we expected to find in Cornell and Everson support for the
proposition that the conditions imposed by the board were
proper, could be enforced and, for failure to comply there-
with, the business activity could in effect be shut
down. That is not so. In Cornell the business was being
operated under the special exception with conditions from the
time it opened and so the effect of the Commonwealth
Court’s decision is to affirm that those conditions come under
continued scrutiny by the board. In Everson, the owner
applied for a permit to extend a nonconforming use. The
court merely stated that a zoning board did not have power
to condition the granting of an extension of a nonconforming
use or a variance. This is undisputed. All the Georges are
asking for is to continue the use that had existed prior to the
time the zoning ordinance was adopted in Washington
Township. This they may do and neither the board nor this
court can impose conditions upon that use.

In Press, in describing the action of the board in im-
posing the conditions, the Bucks County Court said:

“The board’s error lay in its consideration of the case as one

involving a special exception (or possibly even a variance, the

latter term being mentioned in its ultimate order which was

not without ambiguity).” 8 Bucks at 325.

But Press did not require a special exception or variance or
even an extension of the nonconforming use. Neither do the
Georges; all they are asking is to use the property as it had
been used before the zoning ordinance was adopted.

There is a complicating factor. We have said the zoning
board was without authority to impose conditions on the
Georges and that such conditions were a nullity. The board
has argued, however, that since no appeal was taken from the
order of March 14, 1978 which originally imposed the con-
ditions (and such appeal must under the township ordinance
be taken within 30 days), the conditions are now unassailable
and must be enforced.
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An order, in this case the order of the zoning board im-
posing conditions upon the continued use of Georges’
property, is void on its face if one or more of three juris-
dictional elements are absent: the board’s jurisdiction of the
parties; the board’s jurisdiction of the subject matter; or the
power or authority to render the particular judgment. Ro-
berts v. Gibson, 214 Pa. Super 220, 251 A.2d 799
(1969). As stated in 20 Am Jur 2d, Courts Sec.90:

“what is jurisdictional and what is not jurisdictional error is
not always easy to determine.”

We have concluded in this case that the board did not have
jurisdiction to impose the conditions. This lack of juris-
diction can be raised at any time. 1 Standard Pennsylvania
Practice Sec.51, p. 88; 2 Goodrich-Amram Sec.1032.7. The
failure of the Georges to act promptly after the board’s im-
posing the conditions could not confer jurisdiction on the
board because neither failure to appeal, nor estoppel, nor
waiver can confer subject matter jurisdiction. 9 Standard
Pennsylvania Practice Sec.48, p. 362-363, citing Wettengel v.
Robinson, 288 Pa. 862, 136 A. 673 (1927).

ORDER OF COURT

January 28, 1980, the Decision and Order of the Wash-
ington Township Zoning Hearing Board entered April 25,
1979 to revoke zoning permit no. NC 1893 issued to David L.
George and Frances S. George, his wife, appellants, is declared
invalid and is hereby set aside; and

The Decision and Order of the Washington Township
Zoning Hearing Officer entered April 27, 1979 issued pursu-
ant to the Zoning Hearing Board’s Decision and Order of
April 25, 1979 is declared invalid and is hereby set aside; and

That part of the Decision and Order of the Washington
Township Zoning Hearing Board entered March 14, 1978
which imposed conditions upon appellants’ continued use of
the subject property is hereby stricken, the remainder of said
Decision and Order to remain in full force and effect.

Each party shall pay his own costs.
QUEEN v. QUEEN, C.P. Franklin County Branch, F.R.
1979-1341

Custody - Uniform Child Custody Jurisdiction Act - Inconvenient Forum
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